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APPELLANT'S CHARACTE WITUESS WITH REGARD [Oo Ti 
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TG EITHER OF THE ARROSTS AND STTHOUT LIITIHG | 
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a. This Court considers impeachment evi-!| 
dence relating to prior arrests to be | 
highly prejucicial and requires that it 
be carefully balanced against its pro- 
bative relevance to the character tres 
at issue. 


iiichelson does not prohibit, and indeed 
encourages, each jurisdiction to ado>t 
its own rules with regard to the adris- 
sion of such impeachrent evidence 


This Court has indicated its predilic- 
tion toward the Luc!: doctrine in the 
Michelson context, But has never fully 
articulated a rule. 


fhe trial court abused its discretion,| 
as defined by existing case lat’. | 


The trial court's abuse of discretion 
constitutec reversible error. 


TEX TRIAL COURT ABUSED ITS DISCRITION Ii] PERIITTILUG 
Pus PROSECUTION YO CROSS-EXRiINE i, DUFLSE WITiTESS 
(CALLED FOR THLE LIMITED PURPOSE OF TESTIFYING TO A 
PRIOR INCONSISTOUT STETE.DWS OF 7 LARLIEN: PROSECU- 
TION NITNESS) ABOUT Ail UNRELATED BUT PREJUDICIAL 
HRARSAY STATEMENT Iii A MEMONANDUH IN THE FILES OF 
THE DEFLDUS: ‘JITiESS. 
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BRIL? FOR TH APPELL ii? 


STATEVENG OF ISSUES PiLSENTLD 


The issues presented by the Appcllant are as follows: 


1. Was Appellant unduly prejudiced when the trial court 


permitted the prosecution to cross-examine Apnellant’s character 
witness with regard to two prior arrests of Appellant for dis- 
orderly conduct without (1) attempting to elicit any facts 
ay en those arrests from Appellant out of the presence 
of the jury (2) requiring the prosecution to provide such facts 
ou (3) instructing the jury at the time of the cross-exanination 
ag to the limited purpose for which the evidence was being pro- 
ferred? 

2. Has Appellant unduly prejudiced when the trial court 


permitted the prosecution to cross-examine a defense witness 


= ge 


(called for tne limited vourpose of testifying to a prior incon=- 
sistent statement of an earlier prosecution witness) about an 
unrelated but prejudicial hearsay statement in a memorandum in 


the files of the defense witness? 
The present case has not previously been before this Court. 


REFERENCES TO RULINGS 
References to rulincs appear on pages 8-9 and 16-17 of 


this brief 


2 : 


Tacw INS OF St CASE 


This is an appeal from a final judgment of a conviction 
entered by the United States District Court for the pistrict 


of Columbia. The jurisdiction of the District! Court was based 


upon Section 11-521 of the District of Columbia Code (D.C. Code). 


This Court has jurisdiction pursuant to 28 U.S.C. Section 1291. 
| 
On November 24, 1969, Appellant Thomas EB. i‘illmer was 


indicted for a violation of Section 22-2403, D.C. Code (second 
degree murder) and was charged with shooting, ith a pistol, 
Thomas Lee Slappv, with malice aforethoughkt, on August 2, 1969, 
within the District of Colurkia, there?y causing injuries fron 
which fir. Slappy died on August 2, 19€S. | 

- Appellant entcred a rlea of not guilty on Recenter 11, 
1969, was releasec on personal recognizanc2, and came to trial 
on February 13, 1970, in the United States pistrict Court for 


the District of Columbia, before the Honorable Gerhard A. Gessel 


and a jury. 


On Februarv 16, 197°, the jury foune feapellant not guilty 
of second degree murder but guilty of the lesser-included 
offense of manslausiiter (D.C. Code, Section 22-2405). 
dant was again’ released on personal recognizance pending 
sentencing. 

. On April 28, 1976, Appellant was sentenced to imprisonment 
for a period of one (1) year to six (6) years, and began serving 
hif sentence on that day. On April 28, 197¢, Appellant also 
tilea a notice of appeal in forma vauperis. 

‘ he District Court referred the appointment of counsel on 
appeal to this Court. On June 29, 1970, this Court appointed 
Robert L. RancGall to represent Appellant; and on July 17, 1970, 
ir’ Randall filed a motion asking that ths undersigned be ap- 

: ted as co-counsel to represent Aprellant on this apreal. 

i 

THE GOVERINENTS CASE 

The prosecution establist:ed that iir. Thomas Lee Slappyv 
was fatally shot at approximately 9:30 o'clock on Saturday 
efening, August 2, 1969 in the hallvay of 3170 Seventeenth 
Street, ul.W., Washington, D. C., where Mr. Slacpy resided. 

j Patrolman Claus, arriving on the sccne.a few minutes 
efter the incident, testified to the dimensions of the hall- 
way as being 17 feet 11 inches long and six feet wide. At 


the street end of the hallway was an inner door, a small 


eee? of unknown dimensions, an outer door, a stoop, and 


a 


steps leading down to the street. At the pact: | 
hallvay was a stairway leadine to the second floor. ilicway 

on one side of the hallway was an exposed radiator; across 

the hallway from the radiator was the entrance ito lir. Slanvy's 
apartment. (Tr. 13, 14, 45, 73, 74) ‘ir. Slappy and iir. 
Walter Smith, his friend for twelve or thirtecs years, had been 


| 
sitting and talking on thc lower stens of the s$tairvay leading 


to the second floor of the apartment house, ang Wnile so doins 
consumed approxinately a pint of gin and two or three beers 
between them. (Tr. &, 9) Appellant entered the apartment house 
at some time after nine p.m. for the purpose, accordine to the 
Brosecution, of trying to “hock” a gun (fr. 10, 11), anc accord- 
ing to Appellant, to see a man named Donald Doiley, whon he 
expected to find with iiary Brown, another tenant of the build- 
ing, about a telephone Dill. (fr. 82) Unsuccessful in locat~ 
ing lir. Doiley, Apvellant decided to wait outside on the stoop. 
“hen it started to rain, 2ppellant went inside ‘the apartment 


house and stood by the inner door. ix. Smith testified that 


he “thinks itillner took a drink of gin,* (fr. 8), Dut both 
Appellant and iiary Brown testified that Appellant did not have 


anything to drink. (fr. 99, 51) Appellant nad known tir. smith 


for about a vear (Tr. 83, 99) but at the tire dic not know fir. 


Slappy; rather, he had “just seen him around.” |(Tr. 33, 101) 
After lir. Slappy and ir. Smith finished drinking, ix. 


Slappy indicated to lir. Smith that he was going to clear the 
| 
; 


hallway. iir. Smith cautioned against such action (ell, 


Slappy, it is raining out there. iA11 thez, people out tiere. 
You better take it easy."), but ir. Slaory insisted that he 
was going to “lock: ths door” (Tr. 12, 13). 

The exact! location of the princimals before the shooting 
was not fully developed. ivr. Smiti: dic not know the exact loca- 
Se of Appellant, although he was thougnt to be standing by the 
inner door (Tr. 15, 13), with oticr peo2le entering and leaving 
the hallway. (fr. 32, 33) jiary Brown, herself variously des- 
cribed as in the hallway (“r. 51) ané outside on tho stoop (Tr. 
51), testified that the Anpellant was “standing in the door.” 

wr. 55) The Government's other tivo witnesses, LaVerne “illiams 
and Pred Tenoney, both: stancing by the stairvay on tie second 
floor, testified that from tieir position, thoy could not see 
Appellant. (Tr. 62, 204) Appellant himself stated that only 
he, ir. Smith an@ iir. Slapoy were in the hallway and that he 
was standing between the inner door, which was partially open, 
and the outer door, which "as closed. (#r. 93, 102) 


itr. Slappy then went into his apartment anc cane out wit. 


i butcher knife (Cr. 15), yelling and talkiag “real loud.* 


(®x. 16) Both iir. Smith and Mr. Slarpy’s wife again cautioned 
him to put down the knife. (Tr. 16) ‘When <r. Slanoy refused 
to heed@ these warnings, ‘ir. Smith grabbem bot: of °r. Slasny's 
yrists and pushed hin across the hall, tovard the radiator. 

(rr. 16, 18) After several moments of struggling, ‘x. emit? 


tioved back tovard the opvosite side of the hallvay when he 


elt the knife “stinging anc cutting" hir on the back of the 


eck, and “wanted to get out of the way of this knife.” (er. 


Thereupon, ir. Slappy started torard the doorway wit!: 


his knife uplifted. fir. Smith, iliss Brown, iir.| Williams ang 


Appellant all demonstrated the manner in which tar. Slanry 


was holding the knife. (Yr. 37, 53, 57, 86) 


The extent to which tir. Slapey was moving tovard Apvellant 
fat the time of the shooting is unclear from the testimony. 
According to tir. Smith, Appellant fired two shots at Slapov 
-immediately after he pusned tir. Slapoy against the wall (tr. 
20). Mary Browm testified that she did not see Apyellant shoot 
“ir. Slappy. (@r. 49) ifc. ‘Williams testified that someone 
stepped up to the door anc fired tvo shots in rapid succession 
at iir. Slappy, but he could not ses the man who actually fired 
the shots. (fr. 61) Appellant’s testimony is describe: belo. 
I As part of the Government’s case, it was stipulated that 
ir. Slappy was removec from the hallway of 3170 17th Strect, 
transported to Washington Hospital Center in- th e Pire Devart 
uent Ambulance, and pronounced Geac at 9:56 a on August 2, 
"1970. A .22 caliber bullet was removed fron the body and the 


cause of deati was listed as a massive henorr::age, seconc.ary 


to a gunshot woune of the chest. (fr. 75, 76) | 


3. 2EE APPELLAN'S CASE 
Appellant relied chiefly on the substantive clain of 


self-defense and on the testimony of 'ir. Anti.ony Fusco, the 
2 


manager of Appellant’s lace of employment, as a good charac- 
ter witness. 
; Appellant ‘took thc stand in his own behalf, and testified 
at, while waiting inside the hallway to avoid the rain, he 
jed to remain aloof from the struggling between itr. Slappy 
and lir. Smith, ‘by going outside and then returning. 

“ana so when I co baci:, they were tussling, you knov. 

Ad then I still ain’t paid them no mind. So aftcr a while, I 
heard Walter [Smith] holler out. So I seen him move sideways 
and Slapoy started tovards me with a knife. 

“So I ain’t know wnat he is coming for. I never seen 
him. I told him to ston. So he kent coming.” (Tr. ©4) 

Appellant further testified that Slappy kept coming at 
him at a “kind of fast pace,” (Tr. 86) that dnpellant backed 
up as far as he could into the closed doorway (Tr. 86) and 
that he then fired the first shot. (Tr. 89) “He kept coning. 
Ané so I tole him to stop again. I couldn't run, because he 
f° close. I was scared he micht have cut me from behind, so 
y just shot the other shot." (Tr. 89, 90). 

‘ In the course of his testimony, Appellant explainec the 


reason for his carrying a gun on this particular night. Tr. 88) 


had tried to beat anc rob hir: in October, 1968. 


LS. that he carried it only on weel:ends because some- 


In support of Appellant's claim of self-cefense, Apycllant's 
cb nsel attempted to elicit from iir. Smith, on cross-examination, 
that ir. Slappy was threatening Appellant as he approached him 


with a knife. (Tr. 24) In the event of a deni 


ecounsel was prepared to offer, for impeachrent 
: 


al, appellant's 


purposes, lir. 


Smith's signed statement prenarec by a Legai Aid investigator, 


| 
Robert Reed, after iir. Reed visited lir. Smith a 


t his home on 


September 3, 1969. In that statement, iir. Smith was asked, 


“In your opinion, was Slappy trying to get at 4% 


fe 


knife?" He responded, “Yes, Slappy was trying 


(fr. 109) However, a question arose as to the 


omy with the 


to cut Tommy.” 


circumstances 


surrounding that prior statement, since lir. Reed did not take 


any notes at the time of his interview, but rather, taped his 


recollections of the interview in his car immed 


and later corrected the tape. The trial court 


fact that itr. Reec edited the 
i) 
preparing a statement for iir. 


transcription of 


that tir. Smith expressed some 
fpared statement which was read to him by lr. Ze 
geimself could not read) to cast sufficient doub 
tion of the signed statement to prevent its use 
The 


purposes. (Tr. 25-30, 105-125-A, 158-162) 


Smith’s signature| 


iately thereafter, 
considered the 
the tape before 


and the fact 


reluctance in sighing the pre- 


ed (xr. Smith 
t on the founda- 
| for impeachment 


| trial court 


aid permit, however, the use of the transcription of i'r. 


Reed's tape recording of his interview, upon wh 


statement was based. (Tr. 158) 


prosecution would be permitted to use other po 


Appellant's counsel raised the issue as to 


transcription. ‘fhe trial court ruled that the 


could use the transcription “in 


any way it wish 


ich the signed 


whether the 


rtions of that 


prosecution | 


) (fr. 162) 


o 


The prosecution vas then givan a short recess to revicv 
taat transcription. After the recess, and before the jury 
Was recalled, the prosecution asked that the transcription . 


, 
* 


not be used before the jurv at all: “It should not be admitted 


= evidence for any reason whatsoever and it should not 


.form the basis for any impeachment or any discussions in 
;this case. I would object to its being used at ali.“ (vr. 
165) In support of his argument, the prosecution directed 
tne court’s attention to a question anc ansver stricken Ly 
iix. Reed during the correction of the transcription and the 


same question as it later apnears. 


"iin. SHARP, [PROSECUTOR]: The question can be reac eyen 
though it has been marked through: 

“Did you ever know Slappy to attack anyone or was he 
sarrested for assault?" 

Tne answer is: 


U : : - 
“uot to my knowledge. Ee was just a bic bluff most of 


q 
‘the time. “ 


{ THE COURT: Yes, I read that. 
IR. SHARP: On Page 12 there is that question again, and 
it is not marked through. 


“Jas Slappy ever arrested or charged with assault on 
(anyone, to your knowledge?“ 
; The answer there is: 


ee “I do not know." (tr. 164-165)" 


-l1¢- 


The trial court reiterated its ruling, vez also pe nats 


an prosecution to use the stricken question and answer: 
i 


eppr COURT: Mell, I have made ry mind up the other wavy, 
tir. Sharp. I thini: you can use the question and ansver that 
hag been stricken. | 

That method of taking a statement is not an unusual method 
of taking a statement, immediately after an interevier putting 
what you have asked ané what you recall the recs to be. — 
qite question as to the accuracy of it, and so forth, all depends 
upon the circumstances under which it is tai.cn. (er. 165-166)" 


| 
After this exchange, Appellant*s counse 1 FOS SESS ix. 


Smith to the stand and asked if ‘ir- Slaprpy vas trying to cut 
Appellant with a knife. When ir. Smith responded negatively, 
Appellant's counsel askea if the witness had told Hr. Reed 
otherwise. Again the answer was negative. Throughout this 
examination, Appellant's counsel did not refer to the izr. 
Reea@’s transcription. (fr. 169-172) i 

Appellant then placed Hr. Reed on the stand wno testified, 
from present recollection, that -‘r. Smith had cole hin that 
ty. Slappy was trying to cut Repellant with 2a Imife. (2x. 179) 
Again, Appellant’s counsel did not refer specifically to the 
transcription, nor did tir. Seed refer to it during his exanj- 
nation. When the prosecution cross-examined tre Reed, Low=- 
core it asked iir. Reed to read the stricken question and 


answer to the jury. “hen Ir. : ed responded that the answer 


was sufficiently crossed out to render “it illegible, the 


Srosecution itself read to the jury the part referring t 
Slappy as “just a big bluff.” (@r. 183-186) 

As another major part of his case, Bppsllant called ir. 
Anthony Fusco, Appellant‘s sunervisor at American ‘*indow 
Cleaning anc Builcing Contractors, to testify recarding Apoel- 
lant’s good character. In vierr of the immortance of this 
testimony to this apyeal, a substantial portion of ‘ir. Fusco’s 
testinony has been renroducec beloi: 


me) In ithe course of your business relationship witi: ir. 


th other peoole in your company? 


fe Iner, have you had the occasion to discuss his reoutation 


{ A I have discussed it with his immediate supervisors 
mom I place him with, of course. 

Q In discussing this, is this part of your duties as 

who you place wh2re? 

A Yes, sir. And the reason for that is in order to 
place a man in a particular jo», especially if it ha>dvens to 
be a sensitive tyne of a joi where he would core in contact. 
with children, housewives, anc such as like, is character 
ould have to be, vou know, checked upon anc we would have to 
know whetiier ne is honest anc trustworthy. 


5 Q With respect to these traits, now, specifically have 


you discussed hie reputation for being an honest and trusttorthy 


person? 


ven Yes, sir. ‘then we placc him, ve place hin with a 
supervisor who is constantly aware that we want to know exactly 
how he reacts and acts among his other employeds and on tie 
job. | 

Q What is his reputation in this job corsunity, as you 


| 
know it, for the trait of being a peaccful man? 


A Well, we have found ‘iillner to be trustvorthy, con- 
scientious, and honest. And his follov-erployees always speak 
highly of him and he has never at any time given anyone anv 
problems of any sort. | 

Q What about his reputation for truth and veracity? 
That is, whether or not he is a truth-tellinc person. Have you 
had occasion to discuss that, sir? | 

A Yes, we have. We have alwavs found hin to be truthful 
and honest and never have w2 found it to be otherwise with the 
supervisors he has worl:ed with. 


Q And the events vou have testified to here have taken 
Place within the last two years? | 

A Yes, sir. 

Q Do you see ifr. itillner at all outside of the normal 
business day, sir? | 


A No, I don't. 


HMR. PERAZICH [rial counsel}: Wo further questions, 


Your Honor. 
iiR. SHARP [Prosecutor]: Your Honor, 


the Bench? (At the Bench:) 


_m. SHARP: Your Wonor, the Government nas evidence 
that this man has two arrests within the last six or eight 
months for disorderly conduct. There is one disposition. 
Taere are a number of drunk offenses to which the Government 
would not like to allude. ‘the Government would lil:e to ask 
this man whether or not he knows this man has been arrested 
or charged with disorderly concuct anc before I do, I would 
like to have advice from Your Honor on that. 

Z MR. PERLZICH: Your Honor, I believe that there is 
recent case law I have wit: me, if I may be able to refer to 
that. 

court: I think arrests don’t carry -- 
SHARP: Your Honor, my concern is the man has 
testified only to his truth and veracity -- 
coURT: Arrest for Cisorderly conduct -- 
SIEARP : Dispositions. 
E COURT: Disnosition is a different thing. Arrest 
doesn’t prove anything. 

UR. SHARP: If he knows about arrest would go to: 

testing his opinion. 


iiR. PERRZICH: Your Honor, this witness is being 


offered for a limited scope, ais reputation within the employ- 


ment community. 
PHY; COURT: Oh, no, sir. 
itR. PERZZICH. He doesn't see him socially. ihat 


this man may do on Saturday nights —- 


Sea 


THE COURT: I am going to strike the evidence then. 
He did this on a weekend. If your position is that this testi- 
mony hasn’t anything to do with his conduct on voakends , I 
will strike the testimony. : 

We will Geal with that ti:at way. You are offering 
it as to how he conducted himself on weel:ends. | 

WR. PERAZICH: I am offering it as to hor he conducted 
himself at all times. : 

THE COUT: Surely. Don't sav it is eing offered 
just for weekends. It is being offered for general testimony. 

MR. PERAZICH: Your Honor, may I have a moment to get 
the cases I have in mind? 

THE COURT: Surely. | ‘ 

iiR. PERAZICH: Your Honor, the "looden case decided 
on November 28, 1969, makes reference to various types of 
convictions, I believe, for drunt:s in that case. 

The Court uses the Luck-Gordon analocy to say that 
certain types of acts when tiey don’t bear on credibility, that 
is, in other words, assaultive acts, of wricn disorderly ae 
a@runk are logically two, are not to be admitted, the sane bal- 
ancing proposition employed in Luck is to be used. Assaultive 
type acts which do not go to a man's credibility. 

THE COURT: I must be off my feed today, fir. Peragich. 
I thought you offered this man for his reputation as to truth 


and veracity and peace and good order. 


WR. PEPAZICH: That is true. | 


THE COURT: ‘Then disorderly conduct has certainly some- 


thing to do with peace and good order. | 
| 


- 15 - 


Is it because it is Pridav and I don’t understand 
what you are talking about? 

LiR. PEPASICE: That is true, Your Honor. 

Disorderly conduct may have some bearing on peace 


and gooc order. 


THE COURS: I agree it has nothing to do with Se re 


But it would seem to me that it has something to do with peace 
ana good order. I would also think the fact that he carries 

a gun relates to that. 

} liR. SHARP: If the evicence is now being offered to 
show his conduct throughout the week, general conduct, then I 
intend to also explore the gun, carrying the gun on the weckend, 
and also I would like to use a disorderly conduct arrest and 
the one conviction as a reflsction on the man’s reputation for 
peace and good order. 

THE COURT: I thin: that is perfectly permissible. 

HR. SHARP: I think disorderly reflects on peace and 
good order. 

THR COURT: The only difficulty I have with it, fir. 
Sharp, is I don’t know anything about the facts. LCisorderly 
gonducts are often just drunk arrests. 

; iiR. PERAZICH: Right. 

THD COURT: From what you sav, I can’t tell whether 
it was a drunk arrest or disorderly arrest. Do you follow what 
I mean? 

When they are booked for disorderly, it is because 


the guy is often drunk and wailing around when the police come. 
g E 
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iM. SHARP: It reflects on his recsutation for peace 
and good order. 
THE COURT: Do you know anything of the circumstances 
of these situations? 
iiR. PERAZICii: Wot of the one arrest jz. 
of. Wo, sir. 
HR. SHARP: I understand this man has/| 
employ two vears. 
iim. PERAZICH: Just about that, a aos and a half 


or two years. 


Your Honor, I would, of course, object to tie use of 
| 


any disorderly conviction. 


I believe iir. Sharp can 


UR. SHARP: Your Honor, we would like|to use it as 
far as conduct. 
THE COURT: I think you can. itv only hesitation is 
to whether these were pure drun!: charges or not. E think: you 
can use the recorc. So I thin: you can use the disorderly 
conduct as they relate to the guestion of peace ané good order. 
RR. SHARP: Yes, Your Honor. Thank you. 
UG. PERAZICH: Am I correct in understanding onc 


conviction or one forfeiture of money? | 


MR. SHARP: I have one forfeiture = StS arrest. 

Your Honor, my concern is we are concerned with his 
reputation. That is hearsay. I want to know vhether or not 
he has heard about this. 


THE COURT: That is right. 


iti. SHARP: I would like to ask hin about those for 
which he was arrested and those for which he was convicted. 
THE COURT: ‘Tne defendant can take the stand anc 
explain it any way he wants to. 
MR. PERAZICH: You are referring to two incidents, 
em@ arrest and one conviction? 
} UR. SHARP: Yes. 


THE COURT: Better usc the dates, so I know where we 


lik. SUAKP: Will Your Honor give me one minute sq I- 
can use the records? 
THE COURT: Yes. 
(In Open-Court:).- 
CROSS-EXANILATION 
$ BY TiR. SHARP: 
& Q Sir, you indicate that you have known lr. Millner for 
approximately two years? Is that correct? 
: A Yes, sir. 
Q He has been in your employ for two years? 
Yes, sir. 


Sir, did you know that he carries a gun on the week- 


No. sir. 
Is this the first time you have known that? 


I wasn't aware that he carried a gun. 


' 


re) Would that make some cifference in your opinion if 


you knew that the man carried a pistol with him on the weekends? 


ee 


A It certainly would make a difference if I knew he 


carried a weapon at any time. 


Q This is the first time you nave heard of that? 


that correct, sir? 
A Yes, sir. 
ce) Have you heard, sir, that the man was arrested 


disorderly conduct on January 18 of 1969? 


A ilo, sir. 


Q Have you heard, sir, that he was arrested for dis- 
orderly conduct again on February 23rc of 1969. about 6:25 a.m? 

A ilo, sir. | 

Q Had you known of these arrests, had you known of tae 
man's carrying a pistol with him, would that have made a dif- 
ference to you of your feelings about this man in his capacity 
as an employee of your company? : 

A If I knew he carried a weapon, I might have been a 


little hesitant as to emploving hin. 


As to the other charges, I would lool: into them to 


see exactly what the disorderlv conduct would have constituted. 
Chances are he would have been put in a less sensitive position. 
it. SHARP: I have nothinc further. | 
Thank you, Your HYonor. 
MR. PERAZICH: Uo further questions, Your Honor. 
THE COURT: ‘Thank vou sir. You are excused. (fxr. 
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APPELLAU? WAS UNDULY PREJUDICED WHEI! THE TRIAL court 
PERMITTED PROSECUTION TO CROSS-EXZ7iiIUATICN APPELLAIS’S CHAPAC- 
TER WITNESS WITH REGARD TO DMO PRIOR ARRESTS OF APPILLAN: a 
FOR DISORDERLY CONDUCT WITHOUT ATTMPTIUG TOC ELICIT FURTHER 
PACTS ROGANDIIUG CITHER OF TH ARRESTS ANL WITHOUT LIITIIG 


INSTRUCTIONS TO THLE JURY AT Tit: TIE OF THE CRCES-EUANIVATION. 


a. 


This Court considers impeachment evidence relatin 

to prior arrests to be nighly prejudiczal and requires 
that it be carefully »nalanced against its prorative 
relevance to the character crait at issue. 


Luck v. United States, 121 U.S.App.D.C. 151, 348 F.2d 763 


(1965) stands for a proposition which is now well recognized in 
this jurisdiction. Specifically, whcn a defendant himself tales 
or proposes to take the stanc, the trial court is dutv-bound to 
exercise its discretion in such a manner as to weigh the proba- 
tive value of the impeachment testimony regarding prior convic- 
tions sought to be elicited by the prosecution against the 
ceterrent effect of such impeachment evidence on the deferdant's 
willingness to take the stand or its prejudicial effect, if 
the defendant does tal:e the stan. In Luck, this Court sugr 
gested four possible factors to be considered: : 
“In exercising discretion in this resrect, a nurier 
of factors might be relevant such as the nature of the 
prior crimes, the length of the criminal record, the 


age and circumstances of the defendant, and above all 
the extent to which it is more important to the search 
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for truth in a particular case for the jury to hear 

the defendant’s story than to know of a prior convic~ 

tion." 348 F.2d at 765. 
gor the facts before thei, the Luck court, per guage ricGowan , 
found the trial record inadequate to conclude that a grand 
larceny conviction, in a trial for ae was suf- 
ficiently probative of the issuc of credibility and remandcd 
the case for further proceedings. | 

Gordon v. United States, 127 U-S-ApD-D.C. 343, 383 F.2d 
$3¢€, cert. deniec 390 U.S. 1029, 88 S.Ct. 1421, 20 L.Ed. 2d 287 
(1967), per Judge Burger, reiterated the issues involved in 


Luck and suggested that “in many cases, the best way for the 


District Judge to evaluate the situation is tojhave the accused 


take the stand in a non-jury hearing and elicit further facts 
before resolving the Luck issue.“ | | 
However, while Luck and Gordon are Siguiticant cases on 

their own facts, they are even more important |in terms of the 
impact they and their progeny have had in shaping the eviden- 
tiary rules Aa tne a character witness. They have, in 

effect, suggested that the rationale behind the need for dis- 
cretion in the Luck context is not so eer teren as not to 

require the same discretion when the testimony of a character 


witness and not the defendant himself, is sought to be 


impeached. 
b. liichelson does not prohibit and indeed encourages each 
urisciction to adopt its own rules with a to’ 
the admissi on of such impeachnent evidence. 
= ao eros 
Clearly, the leading case in the field is ‘iichelson v. 


| 
United States, 335 U.S. 469, 6° S.Ct. 213, 93 L.Ed. Loc (1948). 
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aftkr peing convicted of briving a federal revenue agent, the 
defendant challengeé the rignt of the prosecution to as! his 
character witness whether he had heard about of either a con~ 
eae ton under the New York City trademark lat’ or an arrest for 
thé receipt of stolen goods. Tne Second Circuit hele that such 
cross-examination was permissibic, but after pointing out the 
severe criticisn directed at the ‘oractice, invited the Supreme 
Court to change the rule. Tra Suprene Court declined to “adopt 
fot all federal courts a new rule as to cress examination about 
a Prior arrest. . -° 335 U.S. at 486, 69 S.Ct. at 224, on the 
grbund that "a court which can nate only infrequent sallies 

+o the field cannot recast a body of case law on this subject.” 
jistice Jackson, writin¢e for the majority, recognized that “the 
jury almost surely cannot comprehend the judge's Limiting in- 
structions,” anc considered the present lav “archaic, paradoxical, 
ana full of compromises and compensations by which an irrational 
advantage to one side is offset by a poorly reasoned counter- 

ivilege to the other," but believed that such a promulgation 

the court would be useless unless otner rules of evidence 
were similarly reappraised. In his words, “to pull one mis- 
sharen stone out of the grotesque structure is more likely 
simply to upset its present balance between adverse interests 
than to establish a rational edifice.* 335 U.S. at 488, 69 S.Ct. 
at 224. 
However, having refused. to promulgate a nev rule, the 


tourt foune no difficulty in leaving further definition of 


SY) 
che rule to the lower courts. The Court first placed primary 
s 


k 
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reliance on the neec for the proper exercise of judicial dis- 

| 
*cretion. “Nide discretion,” Justice Jackson wrote, “is accon- 
panied by heavy responsibility on trial courts to protect the 


practice from any misuse." 335 U.S. at 486, 69 S.ct. at 221. 


8 | 
The Court then deferred to the decisions of the “stat 
| 


courts of last resort, which have sucii questions fracuently- 
before them,“ in setting guidelines in the use of that dis- 
cretion. It cited, with apoarent agreement, the fact that 


England and some states, notably Pennsylvania, hac overhauled 
ene practice. In response to the specific invitation to 
Radioot the Illinois rule, allowing inquirics about arrests 

Yonly for very closely sinilar if not identical charges, the- 
Court, rather than dismissing the Illinois rule, simoly con:- 
‘cluded that “the facts of this case show the >roposal to de 
inexpedient." (Emphasis supplied). 335 U.S. at 483, 69 S.Ct. 


at 222. 
i ¢. This Court has indicated its predeliction toward the 
octrine in e tiichelson context, but has never 


fully articulated a rule. 


! ae 
y The permissive approac’: of ilichelson has ween recognized 
| 


.by this Court in Awkard v. United States, 122 U.S.Apo.D.C. 165, 
| . 


352 F.2d 641 (1965), which sought to impregnate the iiichelson 
decision with the balancing test develoved by the Luck line of 
cases. In Awkardc, this Court concluded that the trial juage 
pee his discretion in permitting the prosecution to impeach 
the defendant's character witnesses by asking i either such 
witness had heard of defendant's arrests or convictions in 1962, 
1963 and 1964, after it had been established that neitter wit- 


ress kept in contact with the defendant aftcr defendant moved 


4 
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to another community in 1961. In view of the clear abuse of 
piseation in this context, the Court di¢ not find it neces- 
Sary to review the historical assumptions behind the practice 
of cross-exanining a character witness to show defendant's orior 
arrests. Ratier, the Court concluded, “We do not reverse this 
long practice at this time.” Emohasis suoplied) 352 F.2d at 
646. Yet the Court went on to state: 
i We do, however, urge the trial judces to confines 
4 the use of suck cross examination to those situa~-’ 

tions in which is hichlv relevant to esta>lisi 

a character witness’ reliability; and even in 

those situations to exercise their discretion 

an? exclude the cross examination where preju- 

dice outweighs probative value.“ 352 F.2d at 

646. 

Likewise, the facts of United States v. Wooden, 137 U.S. 
Aop.D.C. __, 420 F.2d 251 (1959), did not provide a proper 
foundation for this Court to set forth definitive guidelines 
on this issue. In Wooden, the trial judge made no attempt to 

alance relevance against prejudice, as required by Luck, but 
led that all twenty convictions for defendant’s drunkenness 
could aave been used by the prosecution in cross-examining 
a defense witness who was about to embark on character testi~ 
R 
ynony. Understandably, trial counsel did not continue this 
line of questioning. 

Similarly, United States v. Coleman, 137 U.S. App. D.C. 
___ 420 F.2a 616 (1969) is a far easier case to justify than 
the case at hand. There, in a conviction for robbery, defen- 
dant's character witness was asked only about defendant’s con- 
jrictions. three for petty larceny and one for a narcotics vio- 


,lation. Secondly the wistrict Court judge “was careful to 


: 
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satisfy herself from court records that tie convictions in- 
queen about had in fact occurred.“ ‘Thircly, the trial judge 
einstructed the jury immediatcly after the witness left the 
stand. Significant in the Court’s opinion was EES Bazelon’s 


concurrence, in which he states; 


ilichelson v. United States .. . holds only that 
trial judges have Ciscretion to allow immneachment 
of character witnesses by questions regarding 
prior convictions of the defendant .|. . Qur prior 
cases make it clear that the trial judge had dis-— 
cretion to exclude any such questions, and tiuat 
the standards for the exercise of eee Giscretionr, 
are similar to those set dovm in Luck v. Unitec 
States and its progeny.“ 42° F.2¢c at ¢23. 


Obviously, the facts of the instant cas 2 present a context 
less susceptible to easy answers and more suited to act as a 
platfori fron which this Court can set forth Linits on this 
type of cross-examination. | 
G0 do so, aS Justices Rutledge and iturphy point out in 
their dissent in liichelson, one must be careful to distingyiss 
the entirely different considerations anc theoretical SSE 
tions which surround the prosecution's right to cross-exanine 
a character witness about the defendant's prior arrests or 
! convictions from those surrounding the more thresholé question 


> of the defendant’s right to lace his good character in evidence 


} by means of renutation testimony. 
“hese conflicting considerations, fully set forth in the 
Hichelson dissent, focus on one issue: snoulé the prosecution 
be permitted to use indirectly, through the cross-examination 

of the defendant’s character witness, evidence) about the defen- 

dant’s past that he would not be able to use when the defendant 


himself takes the stand? As was said by this Court in the 
brooden case, “the target of such questions would have been the 
appellant, not the credibility or reliability of his witness.“ 
420 F.26 at 253. 


It is not enough to retort that it is the defendant that 


nome the inquiry into his own reputation, since that answer 


would only have weight, as Justice Rutledge wrote, “if rebuttal 
core limitee to inquiry concerning the witness, opportunity for 
knowing the accused anc his reputation and to producing con- 
trary evidence by other witnesses of the same general sort as 
that which is refuted." 335 U.S. at 493, 69 S.Ct. at 227. 

In view of this Court*s scrupulous regard for the prin: 
ciples set forth in Luci:, and statement; suc. as those of 
Juage Bazelon' evidencing a strong desir: to analogize fror 
Luck in cases of reputation testimony, this issue assunes 
special importance in this Circuit for two reasons: 
; In the first place, the defendant taking the stand himself 


can only be asked about convictions, not arrests, by virtue of 


D.C. Code, Section 14-305*. 2 line of cases make it quite clear 


*®Section 14-305: "A person is not incompetent to testify, in 
either civil or criminal proceedings, by reason of his having 
been convicted of crime. The fact of conviction may be given 
in evidence to affect his credibility as a witness, either 

ee the cross-examination of the witness or by evidence — 
aliunde; ..." (Emphasis supplied) 
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that nothing short of a conviction, not evcn an election to 

 sorfeit collateral, can be usec. Thomas v. United States 74 
App. D.C. 167, 121 F.2€ 905 (1941), Kitchen v.| United States, 

© 95 U.S. App. D.C. 277, 221 F.2a 832, cert. denied, 357 U.S. 
928, 78 S.Ct. 1373, 2 L.Ed.2c€ 1374 (1955), ang others cited in 

»D.C.C.E. §14-305, p. 31. Yet when a character witness takes 
the stand, a different rule nas been applied, and immpeachnent 

* evidence regarding arrests has traditionally been pernittec, 

" aespite the fact that those arrests dic not result in disposi- 
tions and are therefore for less probative than a conviction. 
On the other hand, since those arrests involve the specter of 

. judicial presence, they arc also far more prejudicial than a 
Simple bad act, such as one’s propensity to strike blows in 
a Gispute. As this Court commented in the Awkard case, 

"“[T]ne fact that the prior events were arrests is particularly 
damaging. ‘To the layman, arrest often is regarded as being 
the equivalent of a finding of guilt.” 352 F.2é at 645. 

In the second place, there is some question in this juris- 
diction, as in most other jurisdictions, as to the oprortunity 
for the defendant to defend himsclf by denial or exnlanation. 
This Court has recently stated that when a charactor witness wa 
asked whether he hac heard the defendant had been previouslv 
charged with serious misconduct by his superiors, that witness 
must also be nermitted to say that he also heard that those 
charges had bee: dismissed. Shimon v. United States, 352 F.2d 

| 


449 (1965). However, if the character witness testifies that 


he has not heard of charges or arrests against the defendant, 
| 


what recourse does the defendant have? Concentually, to permit 


the defendant to take the stand to exonerate hinself reduces the 
trial to one of specific facts regarding a prior arrest, when 
the prosecutor's cross~-examination is suprosecly aimed only at 
general reputation. From a practical standpoint, such a solu- 
tion would have the effect of a trial-within-a-trial on colla- 
teral issues raised by the »rosecutor's questions, not by 
testimony of a witness, and would further result in the defen- 
dant'’s being forced to testify about a prior act which, because 
it was only an arrest and not a conviction, would have been 
inadmissable if asked of the defendant outright. Cf. United 
States v. Boyers, 80 U.S. App.D.C. 292, 150 F.2d 595 (1945), 
Howser v. Pearson, 95 F. Supp 936 (D.C.D.C., 1951). 

For this reason, we strongly urge this Court to adopt 
a rule that, in effect, requires the same precautions in the 
use of prejudicial impcaciment evidence in the cross-exanina- 
tion of a character witness as Luck requires in the cross- 
examination of the defendant himself. 
: Specifically, we urge this Court to adont the rule 
followed in Arizona, where the character witness can be 
cross-examined only by probing the sources of his information. 
He cannot be asked questions concerning specific acts of nis-- 
conduct. See Viliborghi v. State, 45 Ariz. 275, 43 P.2c 210 
(15935). 

Alternatively, one could apply the rule utilized in ilorth 


Carolina, where a character witness may be cross~examined about 
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the general reputation of the defendant as to particular vices 
or virtues, and whether the witness had heard of anv acts 
inconsistent with that reputation, but cannot be! asizead about 
rumors of specific acts of misconduct. State v. Shepherd, 220 


Gt ne 


N.C. 377, 17 S.E. 2d 469 (1941); State v. Holly, 155 N.C. 485, 


71 S.B. 450 (1911). See also iiote, 57 ‘lich. L. Rev. 907 (1959). 
As was said by Justice Putledge in the ifich-1son dissent, “the 
very form of the question was itself notice of the fact to the 
jury.“ 335 U.S. at 494, 69 S.Ct. at 227. Why should the pro- 
secution refer to a particular date, “January 18 of 1S5S* 
ratier than simply asi: “ave vou ever heard of any acts of tne 
defendant, inconsistent with that reputation?“ 
Thirdly, as stated above, reference to a defendant's arrests 
which did not result in a2 conviction is extremely prejudicial 
and is based, not on fact, but the allegations medio by an arrest- 
ing officer and subsequently Gronped. Such references to arrests 
should not be permitted where they apply to the defendant and 


not to the witness testifying. 


ad. ‘The trial court abused its discretion, as aefincd 
by existing case lav. 
| 


As has been stated, itichelson places nrinary reliance on 


| : 
the discretion of the trial court. Justice Frankfurter, while 


expressing sympathy with the »vosition of the dissenters in 
iiichelson joined the majority opinion, Dut only after expressly 
placing reliance on the discrstion of the trial judges. In: 
Michelson, that discretion was uphela, althoug? the Court was 


quick to noint out that: 


“the trial judge was scrupulous to so guard [tie 
practice] in the case before us. He took pains 
to ascertain, out of the presence of the jury, 
that the target of the question was a natural 
event, which would »rovably result in soine com- 
ment among accuaintances if not injury to the 
defendant's reputation. He satisfied himself 
that counsel was not merely taking a random shot 
at a reputation imprudently exposed or asking 

a groundless question to waft an unvarranted 
innuendo into the jury box." 335 US at 481 69 
S.Ct. at 221. 

Specifically, the trial judge in iiichelson perfornec 
two acts not present in the case at hand. First, prosecution 
counsel exhibited the record of the defendant's arrest for 
receipt of stolen goods. Secondly, the judge on three occa- 
sions warned the jury of the limited purpose for which this 
evidence was being received. 

In the present case, on the other hand, both counsel 
admitted during the »encn conference that they were not aware 
of the facts of either arrest for disorderly conduct. The 
trial judge expressed concern that these disorderlics may 
have been simply drunk charges, but nonethcless, without 
seeking to obtain any further facts, pernitted prosecution 
to cross-examine the character witness about both arrests 
solely on the basis of the arrest records. Those records 
recite no more than the charge of disorderly conduct and 
the time of the arrest. either site of the arrest nor the 
name of the arresting officer, information wnich ironically 


appears on an ordinary parking ticket, is cited in the record, 


nor are the facts surrounding the arrest. ‘hile the extent to 


} 


which the prosecution in itichelson produced facts relating to 
ee | 
the defendant's prior arrest for receint of stolen goods is 


unclear, the title of that arrest itself is more precise than 
: 


an arrest for disorderly conduct, which may or may not be 
pevavane to the defendant’s character. The peculiar innuendos 
that can be drawn from an arrest for disorderly conduct were 
outlined in United States v. Wooden, sunra, vhere this Court 
held that convictions for drunkness were not relevant to the 
reputation of the defendant for peace and good orcer in the 
context of the prosecution for burglary ana larceny. Por that 
reason the court found reversible error in pernitting qaestions 
about those convictions. In Coleman,on the other hane, only 
larceny convictions were admitted, after the prosecution satis- 


fied the trial court both as to their accuracy and their 


relevance. 


In cases of this nature, we think: it only proper that the 


prosecution be requirec to lay aS proper a foundation as is 
requiree for any other evidence, suca as prior inconsistent 
statements. The prosecution shouls be required either to 

meet its burden of proof in establishing a proner foundation 


| 
regarding the facts and circumstances of the artest to be 
| 


offered, or the trial judge should have tie éuty to place 

the defendant on the stand, out of the presence! of the jury, 
| 

in order to inguire into such facts. While it may be said 


that such a requirement places an undue strain on. the Court’s 
| 
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time, one should remember that such a strain ill only occur 
wher the prosecutor himself is not preparec to develop facts 
which are within his particular bailiwick, in the form of police 
records, interviews with arresting officers and so forth. It 

is not too large a burden to ask a prosecutor to introduce,: at 
a bench conference, a written statement to the effect that 
certain alleged facts did occur, and as a result, the defendant 
was arrested. 

In the case at hand, the trial judge did not ascertain out 
of the presence of a jury tnat the arrest would probably result 
yin some comment among accuaintances or, at least, injury to the 
éefendant's reputation, as was the case in iiichelson. he © 
prosecutor was not prepared to develop facts concerning either 
ithe arrests he was allowed to introduce, nor did he ask that 


the defendant be asked about those arrests outside of the jury's 


Gresencee The trial judge seemed to believe that the defendant 


‘could have taken the stand afterwards to exonerate himself. 
Hovever, the prejudice to the defendant had already pocerred 
when such arrests were placed before the jury before the defen- 
dant was asked to exrlain the circumstances of each. Such © 
circumstances if inquired into, may well have shorm the arrests 
to be irrelevant to the character trait in evidence. 

Further, in the case in hand, no liniting instructions 
were given to the jury at the time of the questions or asked. 
One must remember that in lMichelson, the trial judge on his 


own motion, instructed his jury as to the limited purpose of 


the questions at the time they were being asked. 


+ 
. 


The issue as to whether a trial judce must giv2 such 
instructions at the time of the cross-examination has not 
previously been before this Court in this context. However, 


thiskCourt recently considered this question in the context 


Py 
* 
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of Section 14-102, &.C. Code, governing th« impeachment of * 
one’s own witness in the case of surprise. Ia Coleman Vv. 
United States, U.S.Apo.D.C. 371 F.26 343 (196¢), when appel- 
lant claimed that the trial court committed plain error in| 
not cautioning the jury, at the time that the srosecution 
read two contraditory statements to the jury; that such 
statements could be considered only as pearing on a wit- 
ness'es credibility, this Court adopted the following rule: 


From this day forvard, therefore, w2 read the 
statute [Section 14-102, D.C. Codc} as contempla— 
tine a ruling by the trial court which comprehends, 
in addition to a finding of surprise, an immediate 
representation to the jury as to the purpose for 
which the impeaching statements are being permitted. 
371 F.2d at 34¢. 
In so promulgating this rule, the Court reasoned as foliows: 
| 
fhe desirability of implanting this thought in the 
minds of the jury at this juncture is emphasized 

by the fact that the charging of the jury by the 
judge comes after the closing arguments. ‘here 

is alvays the possipility that the prosecutor, by 
accident if not by design, will be imprecise in 

his characterizations of the impeaching statemerts. 
Unless there has been a warning at the time the 
statements come in, the jury will have no intina- 
tion that it should treat the stat ts differentiv 
from other evidence. To be told this by the court 
for the first time after the prosecutor's argument 
may, aS a practical matter, be too late. Even in 
the absence of comment by the prosecutor, in a trial 
of any length several davs may elapse Detreen the 
impeachment ane the final charge. During this in- 
terval, a jury may erroneously reficct upon the 


impeachuent testimony as if it wore direct evi- 
dence. Jurors are not supposed to crystallize 
their views of the case until they withdrat to 
deliberate, but they cannot be supposed to be 
listeninc to testimony in an intellectual vacuun. 
Having the jury aware of the true status of the 
impeaching statement throughout this period 

$ avoids this possible prejudice. Of course, a 

final instruction is always important as a 

reminder of the original caution. 371 F.2¢c 

i at 346. 


a the case of prior arrests of tie defendant, potentially 
mgre prejucicial than prior inconsistent statements, the 
rationale is even more applicable. 

In the instant case, the combination of the fact that the 


trial judse did give limiting instructions elsewhere during 


co trial and the fact that the defendants character witness 


was examined on a Friday afternoon while the charge was not 

given until tionday morning suggests the possibility of parti- 

cular prejudice. ‘The jurors may well have adjourned for the 

long weekend recess, unavare of the limited nature of the. evi- 

dence and believing that the defendant's prior arrests could 
consicered as real evidence. 


e. The trial court's abuse of discretion constituted. 
reversible error. 


This Court in United States v. “Wooden, sugra, has already 
ruled on this point: 


It is plain that the decisive issue before the 
jury! was one of credibility; if the jury had 
believed the Apyellant’s explanation of his 
oresence in a restaurant, he would have been 
acquitted. ‘The Appellant’s story was not 
incredikle; indeec, the jury seems to have 
accented it, at least in part, by finding 

him guilty of vetty larceny instead of grand 
larceny ané thus indicating a belief that he 
was not a partv to the wholesale looting of 


the restaurant, but was a late arrival on 
the scene. In this situation, evidence of 
his good reputation might well have tipped 
the scales in his favor: for evidence of 
good reputation standing alone may create a 
reasonable doubt.’ 420 F.2d at 253, 


+ If one were to alter the above statement to refer instead to 
® i 
shooting, manslaughter, and second-degree murder, the analogy 


is obvious. 
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THE TRIAL COURT ABUSEL ITS DISCRETION Tit PENCITTING TEE PROSICU~ 
TIOWU TO CROSS-DZAMINE A DEFEUS!. WISEESS (CALLED FCR Ee LIZITED 
PURPOSE OF TESTIFYING TO A PRIOR Tilcowsrs7y WE STATLAENT OF An 
EARLIER PROSECUTION "IIiESS) ABOUY AN UWIRET LATED BUT Pr SIUPICIAL 
HEARSAY SUAPEVEMUT Il A MDUONANDUI Id TaE FILES (OF TED DEFENSE 
WITWESS. 


° Mir. Robert Reed, a defense witness and a Legal Aid invés- 
tigator, was called to the stand for the limited purpose of 
testifying to a prior oral inconsistent statenent made by the 
Government's principal witness, lr. Walter smith. fire. Smith 
Said on the stand that the victim had not attacked the defen- 
dant and that he had not told “ir. Reed othervise. (fr. 171-172) 
Ur. Reed testified itr. Smith hac formerly statea to him that the 


victim had attacked the defendant. (fr 179) lx. Reed thus 


testified to a prior oral inconsistent statement of itr. Smith. 
Ve did not testify fron, rely on, or introcuce into evidence, 
Pny Memorandum. He merely mentioned that he had recorded the 


Substance of his interview immediately after toewing Tir. Smith 


and that his secretary then transcribed the tape recording. 


The prosecution itself fully recognized the unrelialic 
“nature of the transcription when it asked that no part of 
the transcription be used, for any purpose. ievertheless, 
the prosecution was allowe= to question Ilr. Reed about the 
‘stricken question and answer in that transcrintion, when it 
ee wholly unrelated to the testimony of either fir. Smith 
Jor lir. Reed, but was potentially very prejudicial against 
Appellant. 
This Court has consistently pointed out the dangers in- 
herent in permitting other portions of a writing to be read 
ybefore the jury, particularly in the context of impeaching 
_one's own witness after a claim of Surprise. In some cases, 
counsel has openly sought to impeach his own witness, sucn 
as in Wheeler v. United States, $3 U.S.Apo.v.C. 159, 211 F.2¢e 
419 (1954). In others, counsel has sought to introduce earlier 
tstatements of a witness under the rubric of refreshing that 
witness’ recollection. As was saic in Gaines v. United States, 
{121 U.S.App.D.C. 213, 349 F.2@ 190, 192 (1965): 
"To refresh tiie witness’ recollection, it vas 
not necessary for counsel to read the state- 
ments aloud in the jury’s presence. This is 
liable to cause the jury to consider their con- 


tents as evidence, notwithstan‘ing instructions 
to the contrary.” 


see also Young v- United States, 94 U.S.Apz.D.C. 62, 214 F.2d 


32 (1954), where this Court found a reading to the jury by 


fthe prosecution of the former testimony of a principal witness 
.to be reversible error, since it was hearsay falling outside 
he rule for refreshing a witness' recollection, for cross- 


examining a witness turned hostile, and for impeachment. 


In the instant case, the stricken question and ansver 


read to the jury by the prosecution, while technically ained 
| 


only at the credibility of I2r. Reed, was bot!:|douvle hearsay 
and uniquely prejudicial to Appellant. The strict:en portion 


| « 
of the transcription was an out-of-court written statement © 
| 


; of tir. Reed, which in turn allegedly quoted a prior out-of- 

* court oral statement of lir. Smith, both of which lir. Reed 
stated to be incorrect. Yet this portion of the transcrifption 
permitted the prosecution to lay before the Suey @ particularly 
prejudicial rebuttal to Appellant’s principal reliance on self- 


defense. “Yaile iir. Smith was asi-cad whether he knew of anv 


prior arrests or assaultive acts by Ur. Slappy, he allicgedly 
responded that iir. Slapov was “just a big blufe most of the 
time.° While such a remark has no legal significance to the 
issue of whether iir. Slappy, a stranger to Appellant, had 
threatened Appellant on this particular occasion, a juror 
might well consider this hearsay stetement in determining 
Appellant’s claim of self-defense, despite limiting instruc- 
tions by the trial judge. 

Hence, the vossibility of serious prejudice against 
Appellant is great when contrasted with the weal: impeachnent 
value of the prosecution's cross—-examination of Mr. Reead.: Ran 
On balance, it is Appellant's belicf that prosecution’s cross- 


examination in this case more closely resembles the situation 


| 
§$feared in United States v. Socony-Vacuuri Oil Company, 310 U.S. 
| 
150, 234, GO S.Ct. 811, 84 L.Ed. 1129 (15939), where th- Suprene 


Court stated: 


"If the record showed that the refreshing 
material was deliberately for purz-oses not 
material to the issues cut to arouse the 
passions of tne jurors so that an objective 
appraisal of the evidence is unlikely, 
there would be reversi’le error.” 


COLUCLUSICU 
. By reason of the foregoing, the judgment of the District 
Court should be sect aside and a net trial ordered. 
| 
Respectfully submit itted, 


hMt@ry a % 


Brian D. Fix 
1156 Fiftcenti:| Street, i.7. 
Washington, D.C. 20505 
Rttorney for Appellant 
(Appointed by this Court) 


August 2°, 1970 
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pa 
ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 

1. (a) Whether the trial court abused its discretion by 
allowing Government counsel to cross-examine appellant’s 
character witness for peace and good order about his 
knowledge of appellant’s record relating to two disorderly 
conduct arrests? 

(b) Whether appellant was prejudiced by the absence 
of an immediate limiting instruction respecting the dis- 
closure of this information to the jury, when no such in- 
struction was requested and appropriate guidance was af- 
forded the jury in this regard in the final charge? 

2. Whether the trial court abused its discretion in 
allowing Government counsel to cross-examine appellant’s 
rebuttal witness concerning the memorandum upon which 
his refreshed recollection was based? 


* This case has not previously been before this Court. 


: United States Court of Appeals 
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No. 24,281 


UNrrep STATES OF AMERICA, APPELLEE 
%. 


THOMAS E. MILLNER, APPELLANT 


+ Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed November 24, 1969, appellant was 
charged with murder in the second degree in violation of 
22 D.C. Code § 2403. After a trial before United States 
District Judge Gerhard A. Gesell on February 18 and 16, 
1970, the jury returned a verdict of guilty of the lesser 
included offense of manslaughter. On April 28, 1970, 
appellant was sentenced to imprisonment for a period of 
from one to six years. This appeal followed. 


The Government’s Case 


At trial Walter H. Smith, who had known the deceased, 
Thomas Slappy, for some twelve to thirteen years, was 


(1) 
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called as the Government’s first witness. Smith indicated 
that on the evening of August 2, 1969, he and the now 
deceased Slappy were in the common front hallway of the 
apartment building at 3170 Seventeenth Street, N.W., in 
which the deceased then lived, and where, according to 
Smith, they were having “a taste” (Tr. 6, 30-31). Smith 
had arrived at Slappy’s place around 5:00 that afternoon 
(Tr. 7), and from that time until around 9:00 p.m. they 
consumed between them about a pint of gin and two or 
three beers (Tr. 8). According to Smith, they were just 
sitting there drinking and talking about nothing in par- 
ticular (Tr. 9). 

Some time after the arrival of Smith—he was unable 
to say exactly when—appellant arrived at the apartment 
building and joined Smith and Slappy (Tr. 8). Smith 
had known appellant for approximately two years and 
considered himself to be his friend. While they were in 
the common hallway, appellant showed Smith a .22 caliber 
gun with white pearl handles and tried to “hock” it to 
him (Tr. 11). Smith exhibited some unsureness as to 
whether or not appellant had anything to drink while 
he was there (Tr. 9), but when pressed on this point 
on cross-examination he indicated that appellant did have 
a drink (Tr. 31). Smith was also aware that there were 
some people out on the front stoop of the building but 
stated that he did not know who they were, although 
some people had passed through the hall area where they 
were drinking (Tr. 10). 

After they “had about finished drinking,” Slappy be- 
came upset and demanded that the door leading out to the 
front stoop be closed because it was raining (Tr. 12-13). 
Slappy indicated that he was going to lock the door. He 
then went into his apartment on the first floor and, over 
the objection of his wife, came back into the hallway 
with a knife (Tr. 15). Smith stated that Slappy had the 
knife in his right hand with the point up (Tr. 31) and 
that he told Slappy to put the knife down. Slappy, how- 
ever, refused to do so. Smith then grabbed Slappy by the 
wrist, and they began to tussle near Slappy’s apartment 
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(Tr. 16-17, 171-172). Smith could not say exactly where 
appellant was at this time (Tr. 15), although he be- 
lieved him to be near the front door leading out to the 
stoop (Tr. 18, 38, 174). During the course of the tussle, 
the witness testified, he was cut by Slappy’s knife (Tr. 
17, 21). At this point Smith gave Slappy a shove and 
pughed him towards the radiator near Slappy’s apart- 
ment (Tr. 17-18). As Slappy was being pushed toward 
the radiator and apparently away from appellant, Smith 
heard two gunshots in rapid succession; Slappy was felled 
by the gunfire (Tr. 18-23). The witness stated that he 
had not been threatened by Slappy (Tr. 19), nor had he 
heard Slappy threaten appellant or for that matter even 
mention appellant’s name (Tr. 21). Shortly after the 
shots the police arrived (Tr. 22). 

Smith testified that Slappy “had a loud mouth” when 
he was drunk, but he never knew Slappy to hurt anybody 
(Tr. 24). He also indicated that although Slappy would 
sometimes bring knives home from his job as a cook, he 
had never known Slappy to carry a knife as a weapon 
(Tr. 24, 109). 

Mary Elizabeth Brown, the next Government witness, 
indicated that on the date in question she was residing in 
the same apartment building as Slappy (Tr. 48). Miss 
Brown testified that she had returned home around 8:30 
p-m. and at that time observed a number of people out- 
side on the front stoop (Tr. 44). She stayed out there 
until it began to rain, at which time she went in the front 
door of the building and into the common hallway (Tr. 
44). Upon entering the hallway Miss Brown saw Smith 
and Slappy there (Tr. 46). She testified that she saw 
Slappy go into his apartment and then come out with a 
knife, saying he was going to clear the front because he 
was tired of people hanging around there (Tr. 47-48). 
She indicated that Slappy carried the knife with his arm 
cocked back and the blade pointed up (Tr. 54). 

Miss Brown testified that she observed Smith try to 
stop Slappy; “they had a little serapple [sic] and Walter 
{Smith] got snagged on the neck” (Tr. 48). Miss Brown 
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then heard a shot and saw Slappy fall. When she turned 
around and glanced toward the front door, she saw appel- 
lant with a gun “but I didn’t see him [appellant] shoot 
him [Slappy]” Tr. 49, 55). Smith and Slappy were seen 
by Miss Brown to be drinking, but she did not observe 
appellant drinking (Tr. 51). Miss Brown indicated that 
Slappy acted “awful” when he was drinking and had a 
loud mouth (Tr. 51), but she never saw him carry a 
knife before that evening (Tr. 52). 

Loverne Williams testified that on the evening of 
August 2, 1969, prior to the shooting he was on the sec- 
ond floor of the building “watching someone’s apartment 
for them” (Tr. 57-58). Williams indicated that around 
9:00 p.m. he heard some arguing downstairs and went 
down to stop it. Williams said that he first saw Slappy’s 
wife trying to get Slappy into his apartment (Tr. 58). 
Then he observed Smith and Slappy arguing and tussling, 
with Slappy holding a knife in his hand (Tr. 60). They 
were tussling by the door to Slappy’s apartment when 
Williams saw “somebody step in and shoot” (Tr. 61). 
Mr. Williams was unable to state who it was that actually 
shot Slappy; for, according to Williams, the front door 
from which the shot was fired was partially closed, and 
he could not fully see the person who was doing the shoot- 
ing (Tr. 63). Williams indicated, however, that just prior 
to the shooting he had not seen anyone else in the hallway 
other than Smith and Slappy, and that when Slappy and 
Smith were tussling, Slappy was not trying to get past 
Smith (Tr. 68). 

Freddy Temoney, a Government rebuttal witness, had 
a view similar to that of Williams, likewise being on the 
second floor of the apartment building, when he heard 
the argument downstairs. Along with Loverne Williams 
and another individual whose name he could not remem- 
ber, he came to the top of the stairs and had a partial 
view of what was happening below (Tr. 195-196). 
Temoney saw Smith and Slappy struggling, heard one shot 
fired, and said that he heard Smith state, “Don’t kill the 
man” (Tr. 196, 204). Then he recalled another shot 
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being fired with Slappy subsequently falling over (Tr. 
198). 

Sergeant Charles G. Claus of the Metropolitan Police 
testified that he was in the vicinity of the shooting, and 
upon hearing the shots he went to the scene, where he 
observed Slappy with a knife in his hand lying on the 
inside steps breathing heavily (Tr. 71). An ambulance 
‘was summoned, and Slappy was transported to Wash- 
ington Hospital Center (Tr. 72). Sergeant Claus also in- 
dicated that he subsequently took measurements of the 
hallway and found it to be 17 feet 11 inches in length 
and six feet in width (Tr. 74). 

It was stipulated that Slappy was pronounced dead at 
9:50 p.m. that evening, and that an autopsy performed 
the following day determined the cause of death to be a 
gunshot wound to the chest. A .22 caliber bullet was re- 
moved from the body of the deceased (Tr. 75-76). It was 
further stipulated that Slappy was 49 years old, weighed 
160 pounds, and was 59” tall (Tr. 168). Photographs 
and a chart of the scene were also admitted into evidence, 
as well as the knife recovered from Slappy at the scene. 


The Defense Case 
A. Testimony of Appellant and Stipulations 


Appellant took the stand in his own defense and re- 
lated a different account, advancing a claim of self-de- 
fense. He indicated that at approximately 9:00 p.m. on 
the date in question he had gone to 3170 Seventeenth 
Screet, N. W., to see the boy friend of Mary Elizabeth 
Brown, one Donald Doiley, about a telephone bill (Tr. 82, 
92). Doiley was not at home, according to appellant, so 
he decided to wait out front (Tr. 82). Appellant was 
carrying a gun with him at the time, something he always 
did on weekends since an earlier occasion when he had been 
the victim of an alleged attempted robbery (Tr. 88). It 
began to rain quite hard, and he entered the apartment 
philding and stood by the front door (Tr. 82). He stood 
there for about fifteen or twenty minutes and observed 
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Mr. Smith and Slappy in the back portion of the hall 
standing around and drinking (Tr. 83). 

The argument and subsequent tussling between Smith 
and Slappy was observed by appellant. He recalled hear- 
ing Slappy say, “I want everybody out of this hall” (Tr. 
90, 125-B). Appellant indicated that in the course of the 
tussling Smith cried out and could no longer contain 
Slappy, with Slappy coming toward appellant at a fast 
pace, the knife in his hand (Tr. 85-86). At this point, 
appellant said, he told Slappy to stop, but “it seemed like 
he didn’t pay no mind” (Tr. 86). Appellant then backed 
up a couple of steps into the front doorway, reached into 
his pocket, pulled out his gun and fired it, shooting over 
Slappy’s head (Tr. 86-90, 125-G). 

After the first shot was fired, appellant again told 
Slappy to stop; he related: “I couldn’t run, because he 
[sie] too close. I was seared he might have cut me from 
behind, so I just shot the other shot” (Tr. 89-90, 125-D). 
Appellant acknowledged that he was not threatened by 
Slappy, but he insisted that he could not have run out 
because Slappy was too close and would have otherwise 
cut him in the back (Tr. 125-D). Appellant testified that 
after firing the second shot he went out the door and left 
the scene, but turned himself in about two weeks later 
(Tr. 92). He further asserted—contrary to the testimony 
of Smith—that he had had nothing to drink while he was 
at the apartment house. 

Stipulated testimony was received that appellant had 
been treated at Freedmen’s Hospital on October 26, 1968, 
for lacerations and swelling beneath his left eye, and also 
for a broken jaw resulting from being struck by an un- 
known object during an attempted robbery. It was further 
stipulated that it was necessary for appellant to undergo 
an operation for these injuries, and that the attempted 
robbery had been reported to the police (Tr. 125-R-125-S). 


B. Character Testimony 


Appellant’s employer, Anthony J. Fusco, general man- 
ager for American Building and Window Cleaning Con- 
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tractors, was called as a character witness (Tr. 125-G). 
Mr. Fusco testified that appellant had been in his employ 
for approximately two years as a maintenance worker 
in his apartment house projects. The witness testified as 
to appellant’s reputation for truth and veracity, as well 
as for peace and good order, indicating that appellant 
was “trustworthy, conscientious, and honest,” and that his 
fellow employees spoke highly of him and “he has never 
at any time given anyone any problems of any sort” (Tr. 
125-J-125-K). 

At the conclusion of the direct examination of Mr. 
Fusco, the following colloquy took place at the bench: 


Mr. SHARP [the prosecutor]: Your Honor, the 
Government has evidence that this man has two ar- 
rests within the last six or eight months for dis- 
orderly conduct. There is one disposition. There are 
a number of drunk offenses to which the Government 
would not like to allude. The Government would like 
to ask this man whether or not he knows this man 
has been arrested or charged with disorderly conduct 
and before I do, I would like to have advice from 
Your Honor on that. 

Mr. PERAZICH [defense counsel]: Your Honor, I 
believe there is recent case law I have with me, if I 
may be able to refer to that. 

THE Court: I think arrests don’t carry— 

Mr. SHarP: Your Honor, my concern is the man 
has testified not only to his truth and veracity— 

THE Court: Arrest for disorderly conduct— 

Mr. SHARP: Dispositions. 

THE Court: Disposition is a different thing. Ar- 
rest doesn’t prove anything. 

Mr. SHarp: If he knows about arrest [sic] would 
go to testing his opinion. 

Mr. PeRazicH: Your Honor, this witness is being 
offered for a limited scope, his reputation within the 
employment community. 

THE CourT: Oh, no, sir. 

Mr. PERAZICH: He doesn’t see him socially. What 
this man may do on Saturday nights— 
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THE CourT: I am going to strike this evidence 
then. He did this on a weekend. If your position is 
that this testimony hasn’t anything to do with his 
conduct on weekends, I will strike the testimony. 

We will deal with that that way. You are offering 
it as to how he conducted himself on weekends. 

Mr. PERAZICH: I am offering it as to how he con- 
ducted himself at all times. 

THE Court: Surely. Don’t say it is being offered 
just for weekends. It is being offered for general 
testimony. 

* bd * x 

Mr. PERAZICH: Your Honor, the Wooden case de- 
cided on November 28, 1969, makes reference to 
various types of convictions, I believe, for drunks in 
that case. 

The Court uses the Luck-Gordon analogy to say 
that certain types of acts when they don’t bear on 
credibility, that is, in other words, assaultive acts, 
of which disorderly and drunk are logicaliy two, are 
not to be admitted, the same balancing proposition 
employed in Luck is to be used. Assaultive type acts 
which do not go to a man’s credibility. 

THE CourT: I must be off my feed today, Mr. 
Perazich. I thought you offered this man for his 
reputation as to truth and veracity and peace and 
good order. 

Mr. PERAZICH: That is true. 

THE Court: Then disorderly conduct has cer- 
tainly something to do with peace and good order. 


* = * * 


Mr. PERAZICH: . . . Disorderly conduct may have 
some bearing on peace and good order. 

THE CourT: I agree it has nothing to do with 
veracity. But it would seem to me that it has some- 
thing to do with peace and good order. I would also 
think the fact that he carries a gun relates to that. 

Mr. SHarP: If the evidence is now being offered to 
show his conduct throughout the week, general. con- 
duct, then I intend to also explore the gun, carrying 
the gun on the weekend, and also I would like to use 
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a disorderly conduct arrest and the one conviction 
as a reflection on the man’s reputation for peace and 
good order. 

THE Court: I think that is perfectly permissible. 

Mr. SHarP: I think disorderly reflects on peace 
and good order. 

THE CourT: The only difficulty I have with it, Mr. 
Sharp, is I don’t know anything about the facts. Dis- 
orderly conducts are often just drunk arrests. 

Mr. PERAZICH: Right. 

THE CourRT: From what you say, I can’t tell 
whether it was a drunk arrest or disorderly arrest. 
Do you follow what I mean? 

When they are booked for disorderly, it is because 
the guy is often drunk and wailing around when the 
police come. 

Mr. SHarP: It reflects on his reputation for peace 
and good order. 

THE Court: Do you know anything of the cireum- 
stances of those situations? 

Mr. PERAZICH: Not of the one arrest Mr. Sharp 
talks of. No, sir. 

Mr. SHarpP: I understand this man has been in his 
employ two years. 

Mr. PERAZICH: Just about that, a year and a half 
or two years. 

Your Honor, I would, of course, object to the use 
of any disorderly conviction. 

I believe Mr. Sharp can go ahead and ask about 
the gun. 

Mr. SHaRP: Your Honor, we would like to use it 
as far as conduct. 

THE Court: I think you can. My only hesitation is 
to whether these were pure drunk charges or not. I 
think you can use the record. So I think you can use 
the disorderly conduct as they relate to the question 
of peace and good order. 

Mr. SHarP: Yes, Your Honor. Thank you. 

Mr. PERAZICH: Am I correct in understanding one 
conviction or one forfeiture of money? 

SHarp: I have one forfeiture and one arrest. 

Your Honor, my concern is we are concerned with 
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his reputation. That is hearsay. I want to know 
whether or not he has heard about this. 

THE CourT: That is right. 

Mr. SHARP: I would like to ask him about those 
for which he was arrested and those for which he 
was convicted. 

THE Court: The defendant can take the stand and 
explain it any way he wants to. 

MR. PERAZICH: You are referring to two incidents 
one arrest and one conviction? 

Mr. SHARP: Yes. 

THE Court: Better use the dates, so I know where 
we are. (Tr. 125-K-125-P). 


Following this exchange the prosecutor made inquiry 
of Mr. Fusco as to whether he knew appellant carried a 
gun on the weekends, and whether or not he had heard 
that appellant had been arrested for disorderly conduct 
on January 18, 1969, and February 28, 1969 (Tr. 125-Q). 
Mr. Fusco replied in the negative to each of these ques- 
tions, and in response to the question as to what effect 


this information would have on the opinion previously 
expressed on direct examination, Mr. Fusco stated: 


If I knew he carried a weapon, I might have been 
a little hesitant as to employing him. 

As to the other charges, I would look into them to 
see exactly what the disorderly conduct would have 
constituted. Chances are he would have been put in 
a less sensitive position. (Tr. 125-Q-125-R.) 


C. Impeachment Testimony 


In an effort to impeach the testimony of Walter Smith, 
a Legal Aid Agency investigator was called as defense 
witness. Smith having indicated in his trial testimony that 
he did not know Slappy to carry a weapon, and that he had 
not previously stated that Slappy was trying to get at 
appellant to cut him with a knife (Tr. 168-172), the 
defense accordingly sought to show through its investiga- 
tors.that Mr. Smith had stated otherwise in an earlier 
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pretrial interview with Chief Legal Aid Investigator 
Robert J. Reed. 

Prior to allowing Mr. Reed’s testimony before the jury 
as to these alleged prior inconsistent statements, an out- 
of-court hearing was held to ascertain the circumstances 
surrounding the securing of these statements and to de- 
termine their admissibility* (Tr. 104-125-A, 125-S-161). 
At that time it was revealed that on September 3, 1969, 
approximately a month after the incident in question, 
Mr. Reed at the behest of defense counsel had gone to 
Smith’s residence to interview him concerning his knowl- 
edge of the shooting (Tr. 129). Aside from writing down 
Smith’s name and address, Reed indicated that he took 
no other notes during the interview (Tr. 141, 179). In- 
stead, after the interview had been completed, Reed went 
outside to his automobile and tape-recorded his recollec- 
tion of the conversation while sitting in his car. The tape 
was taken to the Legal Aid office, where a secretary tran- 
scribed it and prepared a “rough draft” (Tr. 132-134). 
The tape was then erased (Tr. 132). Mr. Reed also dis- 
cussed the case with defense counsel (Tr. 150-152), and 
subsequently the “rough” was reduced to a “smooth” 
form, which deviated in a number of particulars from the 
first draft (Tr. 145-147). 

Some four months later, on January 30, 1970, this 

” copy was then taken back to Smith for his 
signature. At this time Mr. Reed was accompanied by 
another Legal Aid employee, Mr. Coley Chappelle, who 
along with Reed testified as to Smith’s reluctance to sign 
this statement (Tr. 104-125-A). At this meeting with 


* Such a proceeding was deemed essential in view of Mr. Smith’s 
testimony on cross-examination that he did not know how to read 
(Tr. 26) and that Reed had prevailed upon him to sign a statement 
allegedly summarizing an earlier interview despite Smith’s reluct- 
ance to do so. This was made quite clear from his trial testimony: 

He [Mr. Reed] came up there and wanted me to sign a 
statement. I said, “I can’t sign nothing.” I don’t know any- 
thing he wanted me to sign. . . . What he had on there, I don’t 
know. He wanted me to sign. I said, “I can’t sign nothing that 
T don’t know what I am doing,” you know, (Tr. 25.) 
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Reed and Chappelle, Smith was again questioned about 
the incident and, according to Reed, exhibited to the two 
Legal Aid personnel the relative positions of Slappy and 
himself at the time of the shooting. Mr. Reed indicated 
that he asked Smith to read the statement, but “I didn’t 
hear him read anything, so on the basis that maybe he was 
not reading it very carefully, I took it and read it to him 
very slowly and deliberately” (Tr. 136). Even after this 
was done, Smith, who could not read, exhibited a con- 
siderable reluctance to sign the statement, so “to dif- 
ferentiate my statement from any statement that he had 
previously made downtown, I took my ballpoint pen and 
wrote on the bottom of the statement, ‘This statement is 
true to the best of my knowledge.’” According to Reed, 
“This seemed to please Mr. Smith that this was not one 
of the other statements he had given; so then he took the 
pen and signed it” (Tr. 187). 

Mr. Chappelle in his testimony out of the presence of 
the jury gave an account somewhat at variance with that 
given by Reed, indicating that Smith “acted as though 
he didn’t want to be pinned down to anything” (Tr. 107). 
Both Chappelle and Reed insisted, though, that Smith 
acknowledged that the statement was correct (Tr. 108, 
138). 

Both the unsigned “rough draft” and the “smooth” 
statement signed by Smith were made available to the 
court, and the trial judge ruled as follows: 


I will permit the defense to use the notes of the 
interview with Mr. Reed as they came off the tape, 
but I find that the statement that was submitted to 
the witness is a most inaccurate summary of the 
initial statement. It is misleading; it reconstructs a 
conversation that was never had. And in view of the 
ignorance and the general character of the witness 
Smith, I think the copy that was signed when the 
witness said he didn’t want to be pinned down, can- 
not be used. (Tr. 158.) 


13 
ARGUMENT 


L. The trial court did not abuse its discretion by allowing 
the prosecutor to cross-examine appellant’s character 
witness with regard to his knowledge of appellant’s 
record relating to disorderly conduct; nor was appel- 
lant prejudiced by the absence of an immediate limit- 
ing instruction regarding the disclosure of this infor- 
mation to the jury. 


(Tr. 125-K-125-P) 
A. Cross-examination 


As noted from the exchange set out at length at pp. 
7-10, supra, appellant, while conceding that it was proper 
to query Mr. Fusco concerning his knowledge or ignorance 
of the fact that appellant carried a gun, nevertheless ob- 
jected to reference being made to the two disorderly 
conduct arrests on cross-examination. On appeal he has 
somewhat refined this objection, contending that the trial 
court should have attempted to elicit further facts regard- 
ing these two arrests, and abused its discretion by allow- 
ing any reference to them by the prosecutor in the course 
of his cross-examination. Appellee maintains, to the con- 
trary, that there was in fact no abuse of discretion by 
the trial court and that the questions propounded to Mr. 
Fusco on cross-examination were perfectly proper and 
appropriate under the circumstances. 

In considering a claim of abuse of discretion on the part 
of the trial judge in a situation of this nature, it is most 
appropriate to start from the Supreme Court decision in 
Michelson v. United States, 835 U.S. 469, 480 (1948), 
wherein the Court stated: 


Both propriety and abuse of hearsay reputation testi- 
mony, on both sides, depend on numerous and subtle 
considerations difficult to detect or appraise from a 
cold record, and therefore rarely and only on a clear 
showing of prejudicial abuse of discretion will Courts 
of Appeals disturb rulings of the trial courts on this 
subject. [Emphasis added.] 
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This Court, acknowledging the teachings of the Supreme 
Court, has also recognized that a trial judge has “very 
wide discretion” as to the scope of testimony of witnesses 
on reputation and “especially wide discretion to prevent 
having the trial of an accused be diverted into a col- 
lateral inquiry by the efforts at impeachment and subse- 
quent efforts to rehabilitate the reputation witness.” 
Shimon v. United States, 122 U.S. App. D.C. 152, 156, 
352 F.2d 449, 453 (1965). In the instant case appellant 
clearly sought to show through his employer, Mr. Fusco, 
that he was not only a truth-telling individual but, most 
significantly for purposes of this appeal, a peaceable in- 
dividual, thereby hoping no doubt to convice the jury that 
he would not have shot Thomas Slappy without provoca- 
tion. Appellant chastises the trial court for not requiring 
the Government at least to proffer the circumstances of 
the disorderly conduct arrests prior to a ruling by the 
court as to their relevancy, asserting that “[s]uch cir- 
cumstances if inquired into may well have shown the 
arrests to be irrelevant to the character trait in evidence.” 
Brief for Appellant at 31. Yet there could probably be no 
more relevant inquiry of a character witness, testifying 
as to a man’s reputation for peace and good order, than 
an inquiry into his knowledge, or lack thereof, of the 
fact that the man for whose character he has been called 
upon to vouch has in fact been the subject of two dis- 
orderly involvements within the time frame attested to by 
the witness, and also occurring less than seven months 
prior to the date of the offense for which that same man 
is on trial.? Clearly, here was a situation where the target 
of the impeachment was not the prior conduct of appel- 
lant but was indeed the credibility and reliability of Mr. 
Fusco as a reputation witness. Compare (Earl) Coleman 
v. Unite. States, 187 U.S. App. D.C. 48, 420 F.2d 616 
(1969), with Shimon v. United States, supra, and 


? Mr. Fusco indicated that he had known appellant for approxi- 
mately two years. The two incidents of disorderly conduct about 
which he was queried occurred January 18 and February 28, 1969; 
the shooting of Thomas Slappy occurred on August 2, 1969. 
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Awkard v. United States, 122 U.S. App. D.C. 165, 352 
F.2d 641 (1965). 

As was indicated in Michelson, the prosecution has the 
right to test the qualifications of a witness to bespeak the 
community opinion and is entitled to probe the basis for 
the witness’ statement, for “[i]f one never heard the 
speculations and rumors in which even one’s friends in- 
dulge upon his arrest, the jury may doubt whether he is 
capable of giving any very reliable conclusions as to his 
reputation.” Michelson, supra, 385 U.S. at 488. Appellant 
seeks to fault the Government for not supplying the un- 
derlying facts of these two disorderly arrests, though 
appellant does not assert a lack of good faith on the part 
of the Government that these disorderly incidents in fact 
actually occurred. However, the crucial issue involved is 
not what the particular facts of these disorderlies were 
but rather whether the witness had heard of them, and if 
so, what effect such information might have on his opinion. 
To delve into the details of these incidents, once their rele- 
vince as to the character trait in issue has been estab- 
lished, would be to have the trial break down into a trial 
within a trial—a situation which even appellant recog- 
nizes as a potentially undesirable by-product. 

True it is that the trial judge expressed some concern 
about the facts of the disorderlies in question, indicating 
that “[d]isorderly conducts are often just drunk arrests” 
(Tr. 125-N). The court’s discretion was invoked, how- 
ever, and those offenses alleging pure and simple drunk- 
eness were excluded from consideration. Instead, two dis- 
orderly offenses—one occuring on January 18, 1969, and 
te other on February 23, 1969—were selected and 
proffered to the trial court for consideration. It was these 
offenses and these only as to which Mr. Fusco was cross- 
examined. Thus, unlike the situation in United States v. 
Wooden, 137 U.S. App. D.C. 1, 420 F.2d 251 (1969), 
where a proffer was made that the character witness 
would be asked about twenty drunk arrests, here instead 
only two disorderlies were selected, both of which occured 
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within the time period to which Mr. Fusco’s testimony 
related. See Awkard v. United States, supra. 

Moreover, even if these disorderlies were shown to have 
encompassed some element of drinking or drunkenness, 
such incidents nevertheless clearly formed an appropriate 
basis for the cross-examination of Mr. Fusco; for al- 
though denied by appellant at trial, there was evidence 
from Government witness Walter Smith that appellant 
had had something to drink at the apartment building 
shortly prior to the shooting. Thus even assuming for the 
moment that the two disorderlies in question originated 
in or were precipitated by appellant’s drinking, this 
would certainly be a character trait relevant to the of- 
fense for which appellant was on trial and within the 
range of appropriate cross-examination of this witness. 

The recent decision of this Court in United States v. 
Wooden, supra, is not in opposition to this view. Wooden 
does not stand for the proposition that drunkenness is 
never relevant to the reputation of an individual for 
peace and good order. The Court was careful to point out 
that such involvements had no bearing in that case on 
reputation for peace and good order “in the context of 2 
prosecution for burglary and larceny.” 137 U.S. App. 
D.C. at 8, 420 F.2d at 258. Here, however, where the 
Government’s theory of the case—strongly supported by 
its witnesses—was that the appellant acted not out of 
self-defense but rather had shot the deceased without 
provocation,* evidence indicating that appellant tended 
to act in a disorderly fashion after having had something 
to drink would seem to be quite relevant and a highly ap- 
propriate subject for cross-examination of 2 reputation 
witness. This was shown rather cogently by Mr. Fusco 
himself when he stated that had he known appellant car- 


+The trial judge in denying appellant’s motion for a judgment 
of acquittal stated out of the presence of the jury, “I don’t believe 
he [appellant] is a believable witness in demeanor or manner and 
his story [relating a self-defense claim] is basically incredulous.” 
(Tr. 125-V.) This is in striking contrast to Wooden, supra, where 
this Court was of the opinion that “the appellant’s story was not 
incredible.” 181 U.S. App. D.C. at 3, 420 F.2d at 253. 
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ried a gun he “might have been a little hesitant as to em- 
ploying him”; yet concerning the disorderly conduct 
charges, he very discriminately gave a rather thoughtful 
'response, stating, “I would look into them to see exactly 
‘what the disorderly conduct would have constituted” (Tr. 
125-R). 

Unlike what happened in Wooden, a great deal of dis- 
cretion has been invoked here in the use of appellant’s 
record, with only the two disorderlies being used,‘ and 
these for occurrences falling within the time period upon 
which the witness’ testimony was based in accordance 
with this Court’s holding in Awkard, supra. Under such 
circumstances we maintain that there was no abuse of 
the court’s “wide discretion” and that there was no need 
to detail the circumstances of these disorderly conduct 
arrests. Appellant having opened the door by placing his 
character for peace and good order in issue, it was appro- 
priate for the Government, acting within the scope of 
Michelson and Awkard, to attempt to challenge in the 
manner it did the credibility of Mr. Fusco as a reliable 
character witness. To rule otherwise in this instance 
would be to allow appellant to gain an unwarranted ad- 
fentzze in the use of character testimony by portraying 

imself as a man of impeccable reputation for peace and 
good order without affording the Government an ade 
quate opportunity to probe the basis, or lack thereof, for 
such testimony. 

Appellant throughout his brief has urged upon this 
Gourt that the Luck-Gordon®* doctrine be applied to char- 
acter testimony. The Government would agree, con- 
sistently with this Court’s holding in Awkard, that a cer- 
tain amount of balancing and discretion may well be ap- 


*This is reflected quite clearly in the record when Government 
counsel at the bench conference advised the trial court, “There are 
a number of drunk offenses to which the Government would not like 
to allude.” (Tr. 125-L.) : 


Luck Vv. United States, 121 U.S. App. D.C. 151, 348 F.2d 768 
(1965) ; Gordon v. United States, 127 US. App. D.C. 348, 3883 F.2d 
936 (1967), cert. denied, 390 U.S. 1029 (1968). 


{ 
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propriate in ascertaining the extent of proper cross-ex- 
amination of a character witness. Such balancing and 
discretion, however, should not be invoked in such a man- 
ner as to give the jury a distorted and inaccurate impres- 
sion of the defendant’s character once he has chosen to 
place it in issue. As was stated by this Court in Luck, 
“The goal of a criminal trial is the disposition of the 
charge in accordance with the truth.” * To allow a witness 
to testify as to a defendant’s good reputation for peace 
and good order, but to thwart the prosecutor’s efforts to 
ascertain upon just what such a declaration is based— 
and more specifically whether or not the witness really 
has sufficient information to offer a credible opinion—is 
indeed to stifle this search for truth and to allow an in- 
dividual to portray himself untruthfully to a jury. This 
in fact seems to point up rather cogently the weakness 
of the Arizona and North Carolina case law urged upon 
the Court by appellant as a substitute for the Michelson 
approach. 

Allowing 2 character witness to be cross-examined only 
by probing the source of his information? or allowing 
such a witness to be cross-examined about general reputa- 
tion as to particular vices or virtues and whether the 
witness has heard of any acts inconsistent with the 
reputation,® but disallowing questions in either case con- 
cerning specific acts of misconduct, is to allow an in- 
dividual the opportunity to select witnesses, such as in the 
instant case, who are not familiar with any acts of mis- 
conduct and who therefore paint a rosy but distorted 
portrait of the defendant. Had the Arizona or North 
Carolina rules been invoked in the instant case, the jury 
would indeed have been presented with a very inaccurate 
picture; disallowing the cross-examination permitted by 
the trial court and thus allowing appellant to portray 
himself to the jury as a man of unblemished reputation 


*121 U.S. App. D.C. at 157, 348 F.2d at 769. 
7 See Viliborghi v. State, 45 Ariz. 275, 48 P.2d 210 (1985). 
8 See State v. Shepherd, 220 N.C. 877, 17 S.E.2d 469 (1941). 
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for peace and good order would have hardly been con- 
sistent with, or in aid of, the jury’s search for truth.’ 


B. Limiting Instruction 


Appellant further argues that the trial court erred by 
failing to give a limiting instruction to the jury at the 
time these questions were asked. Admittedly, no such in- 
struction was given at that time; however, none was re- 
=; quested, and we submit that such an assignment of error 
raised for the first time on appeal comes too late. 
Malatkofski v. United States, 179 F.2d 905 (1st Cir. 
1950). Moreover, it should be noted that the trial court 
did give appropriate and ample guidance to the jury in 
its charge, instructing them as to the limited purpose for 
which the evidence of the arrests for disorderly conduct 
was to be considered. No objection was entered as to this 
portion of the trial court’s instructions. While instruct- 
ing the jury at the time of cross-examination may well 
have been appropriate upon request, it is questionable at 


best what, if any, actual prejudice appellant suffered by 
the failure of the trial court immediately to so instruct. 
Again it is difficult to imagine that the outcome of this 
homicide prosecution was swayed by the jury’s knowl- 


® Even if this Court were to conclude that the witness should not 
have been cross-examined as to the two disorderly conduct arrests, 
it is doubtful indeed that any juror was swayed to arrive at a 
verdict of guilty of manslaughter merely by the knowledge that he 
had twice been charged with disorderly conduct. Any possible 
error could only be regarded as harmless. Rule 52 (a), FED. R. 
Crim. P. 


20 “TY Jou will have noted that on cross-examination Government 
counsel propounded to the character witness certain questions with 
reference to previous arrests or convictions of the defendant. Such 
cross-examination is not admitted to establish that these events took 
place, but only to test the foundation and reliability of the char- 
acter witness’ testimony. You may consider these questions and 
answers thereto only in evaluating the knowledge upon which the 
character witness based his testimony. You must not, of course, 
consider such questions and answers as any evidence that the de- 
fendant was responsible or committed the crimes with which he is 
here charged.” (Tr. 220-221.) 
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edge that the appellant had two prior involvements for 
disorderly conduct." 

Appellant relies in large measure on this Court’s 
opinion in (James) Coleman v. United States, 125 US. 
App. D.C. 246, 371 F.2d 348 (1966), cert. denied, 386 
U.S. 945 (1967), in which this Court ruled that it would 
henceforth be incumbent upon trial courts sua sponte 
to give an immediate limiting instruction to the jury in 
situations where a party is allowed to impeach his own 
witness on the basis of surprise. Significantly, however, 
while laying down this additional requirement for trial 
courts, this Court affirmed the conviction in Coleman and 
indicated that its ruling would apply only in future cases. 
Coleman should certainly not be applied toward reversal 
in the case at bar, where no limiting instruction was re- 
quested, where appellant admits that such an issue “has 
not previously been before this Court in this context” 
(Brief for Appellant at 32), where an appropriate in- 
struction was given in the final charge, and where the 
possibility of actual prejudice is very remote. Thus even 
assuming for the moment the soundness of giving such an 
immediate instruction, the recent comment of this Court 
in a somewhat analogous situation would seem most ap- 
propriate here: “A limiting instruction should have been 
given to the jury, but none was requested. We find no 
plain error. Rule 52 (b), Fep. R. Crim. P.” United 
States v. Alexander, D.C. Cir. No. 21,816, decided Sep- 
tember 8, 1970, slip op. at 2 n.1. 


1. “TE]vidence of good character is to be used like any other, 
once it gets before the jury, and the less they are told about the 
grounds for its admission, or what they shall do with it, the more 
likely they are to use it sensibly. The subject seems to gather 
mist which discussion serves only to thicken and which we can 
scarcely hope to dissipate by anything further we can add.” Nash 
V. United States, 54 F.2d 1006, 1007 (2d Cir. 1982) (Learned Hand, 


2f Sei with apparent approval in Michelson, supra, 385 U.S. at 
n.5. 
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IL. The trial court did not abuse its discretion in allowing 
the prosecutor to cross-examine the witness Reed con- 
cerning the memorandum upon which Mr. Reed’s 
alleged impeachment testimony was based. 


(Tr. 125-A, 179, 182, 185-187) 


Appellant further asserts that the trial court abused 
its discretion in allowing the prosecutor to cross-examine 
Mr. Reed, the Legal Aid investigator, concerning the 
original memorandum which he prepared after his initial 
interview with Walter Smith on September 8, 1969. Ap- 
pellant characterizes the memorandum as being “unre- 
lated” to Mr. Reed’s testimony at trial, contending that 
Mr. Reed testified from his “present recollection” and 
that he “did not testify from, rely on or introduce into 
evidence any memorandum.” (Brief for Appellant at 
10, 34, 36.) Such, however, is simply not the case. Mr. 
Reed’s testimony was in fact based on his refreshed 
recollection,” which in turn could only have been based 
upon the memorandum in question. 

Additionally significant is the fact that appellant’s 
trial counsel himself first brought this memorandum to 
the attention of the jury. Defense counsel on direct ex- 
amination had Mr. Reed explain to the jury that after 
the interview he returned to his car and recorded his 
recollection of the conversation on tape, and that the 
tape was subsequently transcribed into the memorandum 
in question (Tr. 179). Thus appellant is on shaky ground 
when he now objects to the prosecutor’s cross-examina- 


tion with regard to this same memorandum.“ 


>? This was established by the prosecutor in his cross-examination 
of Mr. Reed: 


Q. You remember this from September, do you? 
- = Se" have refreshed by recollection since September. 


3 The merit of his assignment of error becomes even more ques- 
tidnable when one considers that appellant’s trial counsel had earlier 
taken the position that “the jury ought to hear all the facts to weigh 
Mr. Chappellee’s credibility and Mr. Reed’s credibility against 
that of Mr. Smith, under the circumstances” (Tr. 125-A). 
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The sole purpose in appellant’s calling Mr. Reed as 2 
defense witness was to attack the credibility of Walter 
Smith by establishing that Smith had allegedly made sev- 
eral prior inconsistent statements at the time of his initial 
encounter with Reed. Accordingly, the circumstances of 
Mr. Reed’s interview with Smith and the manner in 
which this alleged verbatim record of that meeting was 
prepared—including Mr. Reed’s editing of the tran- 
script—were all clearly matters which the Government 
was entitled to explore on cross-examination. Appellant’s 
cited cases * simply are inapposite in the factual context 
of this case. Far from being “unrelated” here, the 
memorandum in question was extremely relevant to the 
cross-examination of Mr. Reed in order that the jury 
might properly evaluate the credibility of this witness, 
who had taken and then edited the statement of a re- 
luctant interviewee of very limited education who could 
not even read. Surely the jury was entitled to know that 
this tape, made five minutes after the conversation with 
Smith and ostensibly transcribed verbatim by Mr. Reed’s 
secretary, when reduced to writing had certain portions 
marked out, including among other things some of Smith’s 
comments adverse to appellant’s claim of self-defense (Tr. 
185), information that Mr. Reed rather interestingly 
later found to be “incorrect” (Tr. 187). 

Appellant further contends that this cross-examination 
was particularly prejudicial because the jury was advised 
in this manner of hearsay testimony inconsistent with the 
claim of self-defense, particularly the statement—crossed 
out of the memorandum by Reed—to the effect that 
Slappy was “just a big bluff most of the time.” (Brief 
for Appellant at 36.) Completely overlooked, however, is 
the fact that Walter Smith had already testified to this 
very fact on direct examination (2e., that Slappy was 
loud when he was drinking but never known to hurt 


14 United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1989) ; 
Gaines v. United States, 121 U.S. App. D.C. 218, 349 F.2d 190 
(1965) ; Young v. United States, 94 U.S. App. D.C. 62, 214 F.2d 
282 (1954); Wheeler v. United States, 98 U.S. App. D.C. 159, 211 
F.2d 19 (1954). 
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anybody (Tr. 24)), thereby minimizing if not completely 
vitiating any claim of prejudice. If the examination of 
Mr. Reed was harmful to appellant’s cause, it was not 
because of any alleged hearsay testimony to which the 
jury was exposed, but rather because the jury, comparing 
Reed’s entire testimony with that of Walter Smith, may 
well have concluded that Reed’s performance in this case 
left a great deal to be desired and that his testimony was 
highly suspect and worthy of little or no credence. Such 
action by the jury would be attributable not to improper 
cross-examination by the prosecutor but rather perhaps 
to Mr. Reed’s questionable investigative performance. The 
jury may well have concluded that Mr. Smith, as he had 
adamantly maintained throughout, had in fact not made 
the prior inconsistent statements attributed to him by 
Mr. Reed. 

%t is well recognized that the extent of cross-examina- 
tion with respect to an appropriate subject of inquiry is 
within the sound discretion of the trial court. See, e.g., 
Alford v. United States, 282 U.S. 687 (1931); United 
States v. Pugh, D.C. Cir. No. 28,216, decided June 30, 
19%0; Lindsey v. United States, 77 U.S. App. D.C. 1, 
rah F.2d 368 (1942). The cross-examination permitted 


here in no way exceeded permissible bounds and, more- 
over, was clearly both relevant and appropriate under 
the circumstances of this case. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
JAMES E. SHARP, 
STEPHEN W. GRAFMAN, 
Assistant United States Attorneys. 
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. BRIEF FOR THE APPELLANT 
STATEMENT OF THE CASE 


Appellee has incorporated in its response to Appel- 
iants second argument an attack on the "questionable inves- 
tigative performance” and “highly suspect" testimony of the 


witness Reed. (Tr. for Appellee, p. 23.) This attack and 


the inferences sought from the characterizations of Mr. 


Reed's testimony are unwarranted, as a close examination 


‘ 


of the facts reveals. * 


During the course of the trial herein the defense 


called Mr. Reed both out of the jury's presence 


(rr. 128 - 157) and before the jury (Tr. 175 - 190): in 
an attempt to impeach the credibility of Walter Smith, 
es 


a critical Government witness. After stating ‘that he 


had been employed as an investigator with the Legal Aid 
Agency for the District of Columbia for nine years and 
that he had been previously employed by the Seeroporrcan 
Police Department for twenty years, Mr. Reed began to 


3 recount the circumstances under which he conducted two 


¢ : pont 
interviews of Mr. Smith. (Tr. 129, 175) 


| * The arguments about the transcribed report ‘cannot 

3 4 thoroughly be understood without the document itself. 

' Appellant has therefore moved to make the typescript, 
marked as. government exhibit 5 for identification at trial, 
a supplemental record on appeal and this reply brief is _ 

* necessarily written on the assumption that the motion 
will be granted. ti 


Mr. Reed stated that on September 3, 1969, at the 


request of trial counsel, he located and interviewed the 


# prospective Government witness, Walter Smith, while seated 


‘in the living room of Mr. Smith's rooming house 


(Tr. 130, 177). Upon being asked to relate the circumstances 


U 
surrounding the offense, Mr. Smith recounted his version 


of the events. Among the various facts related by Mr. 


poutcn. the following were to become significant; 
Yi 
Wa 


(1) That after the deceased cut Mr. Smith 


on the neck, “the decedent went past a 


‘Shim in the direction of the defendant 


’ U > 
with the knife in an up-raised position” \ 


(fr. 131, 179 but see Smith's trial 


testimony Tr. 35, 171) 
(2) *[f]hat Slappy [the deceased] always had 


his knife with him™ (Tr. 178 but see Smith's — 


testimony Tr. 24, 170) 


During the course of this interview (which took 
some ten to fifteen minutes Tr. 179), Mr. Reed did not 
take notes but rather dictated the substance of the 
conversation into a portable tape recorder sone five 


minutes later while sitting in his car (Tr. 132, 179). 


Mr. Reed further stated that subsequently the tape 


recording was turned over to his secretary who transcribed 
| — 
the tape into the typed form described as a rough draft. 


(fr. 132, 179). : 


Subsequently, Mr. Reed had occasion to review the 


- accuracy of the transcription by reading the typed draft 
' while at the same time playing back his original tape 
(fr. 132, 190 - 191). During the course of this review, 


Mr. Reed made several corrections in his own hand on the 
| 

face of the draft where transcription had been inaccurate - 
: ey : , : 
} (Tr. 132, 190 = 191). : 


£ “| 


l/ For the record, only those entries appearing on the 

original of the supplemental record in blue ball point ~— 
ink were made by Mr. Reed (Tr. 134). The additional cs 
markings were added by defense coumsere Se reeset 


at eee o a at att 


and the trial. ees oe ii 


Maat 


} Several months later and at the request of defense 


Z ~ 
counsel, Mr. Reed prepared a well ordered chronotogi care 
statement (Tr. 151) of the events related by Mr> Smith So 
in his interview of September 3, 1969 and returned, in the 7 NG 

3/ ; ? = 


company of another investigator, to Mr. Smith's residende a. 
an attempt to obtain a signed statement (Tr. 133 - 140). 
m this occasion the witness Smith conducted a re-enactment 


of the events of August 2, 1969 (Tr. 107, 136) and, 


according to Mr. Reed, “his second recollection of the 


— was identical with the first" (Tr. 135, 107). At 


pee conclusion : of this demonstration, Mr. Smith was handed 
"& 


Ene statement and asked to read it (fr. 136, 107) 


i Mr. Reed explained that this substantial delay was 


ue to a rather complicated and unpleasant situation within tH 
his office which resulted in the dismissal of his secretary 
(fr. 133 - 134).- 


3/. The presence of the second investigator would seem to 
“be coincidental as, according to Mr. Reed, Mr. Chappelle 
Rad previously asked him for a ride home .(Txr. 133). 


-~ "So he took the statement and—tocked 

_ through it very slowly, as though he were 
reading it. I didn't hear him read any- 
thing. So on the basis that maybe he was 
not reading it carefully, I took it and 
read it to him very slowly and deliberately. 
After I finished reading it, I asked him if 
he understood it; and he said, yes. Sof 
asked him if this was what he had told me 
on the original interview. He said yes. 

So I asked him if he would sign its (tr. 136)./ 


| 
Mr. Reed’s version of these events was corroborated 


\ 


by Mr. Chappelle: 


“And Mr. Reed handed the statement to 
Mr. Smith for him to read it. Mt. Smith 
looked at it. Mr. Reed suggested that he 
would read the statement to Mr. Smith. 
=| - 
Se read the statement to Mr. ‘Smith and 
askes him was this accurate as to what he 
had told him in the prior interview. And 
Mr. Smith said, “Yes*. 


BY MR. PERAZICH | 
\ 
Q. How did he read the statement to Mr. 
Smith? Fast, slowly, did he ead ery 
word, to your knowledge? 


io ey my knowledge, he read it ces - 
well, slowly. Mr: Smith seemed to under- 
stand what he was saying- He ae questioned 


Mrz~Reed abeut what was satd as-hewas 
.reading it. He seemed to take every word 
in“ (Tr. 107). F 


——— 


i When the witness exhibited some reluctance (fr. 107) 


to sign the statement, the words, "To the best of my 
5/ ) 
knowledge this is a true statement" were added at which 


time Mr. Smith signed the statement (Tr. 28 - 29, 137, 140)% 
During the course of Mr. Smith's trial testimony, 


Mr. Smith stated; 


a 


(1) That he had in fact signed the: statement 
(Tr. 25). 


(2). That he could not read and that therefore 
“ee. my 


“he did not read the statement before 


4/ There is no evidence at all that the reluctance was based.” 
m reservations about the accuracy of the account. Rather. ™ 
x. Smith was apparently concerned because he had given. 

a previous signed statement to the police and didn't want 

to get confused (Tr. 136, 139, 157). ‘ 

5/ The substance of this addition had already been included 

in the last paragraph of the typed statement (Tr. 156). 


signing it (Tr. 25 - 26). 


(3) That it was read to him by Mr. Reed prior 


to his signing it (Tr. 27). 


(4) But that to the best of his knowledge on 
January 30, 1970, everything in the statement 
read to him by Mr. Reed was correct as far 
as he could remember (Tr. 29) 4 
From these facts, the Government seeks to draw some 
inference of impropriety on Mr. Reed's part. This allegation 


seems to rest primarily on Mr. Reed's correction of the 

typed draft. (Supp. Rec. Mr. Smith's interview starts on 
B 

p. 6). The Government brief implies that there were a 


-Tnumber of statements adverse to the defendant's claim of 
{ self-defense which were marked out of the tape’ transcription. 
This is ‘simply not the case. Mark outs occur only on pages 


9 and ll. The mark out on page 9 is of an incomplete phrase 


reading “Mr. Smith said he told Slappy™. On page ll, there 


is:.crossed out the following in typescript: =O. Did you 


A. Not to my knowledge he was just a big bluff most of the 


Poe 
a 


times." Added to "Did you" in ballpoint pen and then marked 
out are the words “ever know Slappy to attack anyone or get 
arrested for assault.* 

Generally as to his corrections of transcribed 
Material, Mr. Reed said that his method was play back the 


tape while reading the typescripte (Tr. 132, 190-91) He 


- 


also said that the secretaries often made mistakes, and 
that there were sometimes - interruptions and difficulties 
in understanding the tape (Tr. 18) and that there was also 
repetition, (tr. 135, 150), all of which he sought to 


correct while listening to the playback. 
aS 
As to the particular correction in question, Mr. 7 
mo 
Reed said that it had been marked over because the Ne 


question asked and transcribed had been incomplete. More 


’ 


importantly, Mr. Reed explained that the same basic questions 
2 
. 7 
were asked and answered in other places on the tape, and’ the 
uncertainty about this response caused him to mark it out. © 


(Tr. 189) It is a fact that the marked out information 


appears in other parts of the same interview. Thus, earlier ~- 


on page ll, Mr. Smith was reported as saying =(Slappy] 
always had too much.mouth. Always trying to bluff people, 
but mostly he just argued a lot." This seat not crossed out 
To a question on the next page as to whether Slappy was Gis 
ever arrested or charged with assault on anaes Mr. Smith 
was quoted as answering: “I don't know.” Thus the 
inference the Government is apparently seeking that Mr. 
Reed dishonestly tried to conceal or cover up adverse 


information by crossing out material on the transcript is 
. | 


simply not grounded in any kind of reality. 


a 
ba “ 
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